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PREFATORY NOTE. 



The object of this collection of cases is to set forth the Workmen's Com- 
pensation Acts as construed by decisions. For this purpose the text of the 
Act is annotated so as to show what expressions have been the subject 
of decision, and to indicate what the decision has been. A reference is 
also given to the digest of the decision, where the reasons for the judgment 
will be found. Only cases which seemed to the authors to be of import- 
ance have been included, and, therefore, some cases which have been 
reported only in periodicals or newspapers are omitted. Arbitrators' 
decisions, whether in the County or SheriflF Court, are not included. 

The thanks of the authors are expressed to the proprietors of the Law 
Journal Reports in England and the Court of Session Reports in Scotland 
for permission to make use of these publications. 
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Billings (/. HoUoway. o. a. (Eng.). 

19th Nov., 

68 L.J., Q.B. 16 ; [18991 1 Q.B. 70 ; 79 L.T. 396 ; 15 T.L.R. 53. 1898. 

Sect. 7 (1), "Building which exceeds BO/eet in height,'* 

Billings was employed on a building which was being constructed by means of a 
scaffolding. He was injured in the course of his employment by a brick falling 
upon his head. At the time of the accident no part of the building was higher 
than 26 feet from the basement level, but the building was intended to exceed 
30 feet in height when completed, and was being constructed to take the place of 
a previously existing building exceeding 30 feet in height. The County Court 
Judge held that the building did not exceed 30 feet within the meaning of 
section 7 (1) of the Act, and that HoUoway was not liable in compensation. 

On appeal the Court agreed. They held that the expression " any building 
which exceeds 30 feet in height " must be read according to its plain and natural 
meaning, and not as if the words " or which hereafter will exceed thirty feet in 
height " were to be added. 

Woodham u. Atlantic Transport Co. 

68 L.J., Q.B. 17 ; [1899] 1 Q.B. 15 ; 79 L.T. 395 ; 15 T.L.R. 51. C. A. (Eng.). 

19th Nov., 
Sect. 7 (1) and (2), " On, in, or about a factory" — Crane on quay — Unloading 1898. 

vessel to qv>ay, 

Woodham was employed by the Atlantic Transport Company in unloading 
one of their vessels which was moored to a quay in a dock. His work was in the 
hold, and consisted in placing cases of cartridges in a wicker basket attached to 
the chain of a hydraulic crane situated on the quay, by which means the cases 
were hoisted on to the quay. The crane was hired from the Dock Company by 
the owners of the vessel, one of whose employees worked it. In the course of the 
work Woodham was killed by the explosion of a case of percussion caps which he 
was placing in the wicker basket. The County Court Judge held that Woodham 

B 
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was employed on, in or about a factory — ».«., an unloading ship, within the mean- 
ing of section 7 (1) and (2) of the Act, and awarded compensation accordingly. 

On appeal the Court sustained the award, but on the ground that the crane, 
and not the ship, was a factory. A. L. Smith, L. J., said : " Reading these sections 
together [».«., sect. 1 (1) and sects. 7 (1) and (2) of the Act, and sect. 23 (a) of the 
Factory and Workshop Act, 1895], they provide that if personal injury by acci- 
dent \& caused to a workman arising out of or in the course of his employment on, 
in, or about machinery or plant used in the process of loading or unloading to or 
from a dock, wharf or quay, his employer shall be liable to pay compensation." 



S;«f: ^^°« )• Smith v. Lancashire and Yorkshire Railway. 

26th Nov., '' 

1898. 68 LJ., Q.B. 51 ; [1899] 1 Q.B. Ul ; 79 L.T.R. 633; 15 T.L.R 64. 

Sect 1 (1), AcciderU "arising otU of the eniplaym&rU" — Railway ticket collector 

chatting with pcusenger. 

Smith was in the employment of the railway company as a platelayer and 
occasionally also as a ticket collector. On the night of the accident he was en- 
gaged in collecting tickets from the passengers in a train. After the tickets had 
been collected and the train had started Smith was on the footboard speaking to a 
lady passenger, to whom he said, " I wish I was going with you." On getting oft 
the footboard he fell and was crushed to death between the platform and the 
train. The County Court Judge found that Smith got on the footboard not for 
any object of the railway company, but only for his own pleasure, and held that 
the accident arose (1) "in the course of," and (2), though with much doubt, 
" out of " the deceased's employment. He awarded compensation accordingly. 

The Court of Appeal, differing from the Court below, held that the accident 
did not arise out of the deceased's employment, without deciding whether it arose 
in the course of the employment, and that the railway company was not liable in 
compensation. A. L. Smith, L. J. : " Both these matters must be shown — 
namely, that the accident arose out of the employment, and also that it arose 
in the course of the employment ; and if they coincide, then the employer must 
pay compensation." Rigby, L. J. : " The accident arose out of a very natural act 
on the part of the deceased, but it was one for which the defendants were not 
liable, because it did not arise out of his employment" 

Same Case. 

Sect, 1 (3), Second Schedule (4), Appeal — Jurisdiction — Question of Law — 

" Arising out of the employment" 

A. L. Smith, L. J. : " I wish to say that on appeals under the Workmen's Com- 
pensation Act, 1897, the only questions which the Court of Appeal has jurisdiction 
to entertain are questions of law. The only matter this Court has to determine is 
whether, upon the findings of fact, the law has been properly applied." The 
Court treated the question of " arising out of the employment " as one of law. 



DURHAM V. BROWN BROTHERS. 



Powell 0, Brown and Another. c. a. (Eng.). 

26th No?., 

68 L.J., Q.B. 151 ; [1899] 1 Q.B. 157 ; 79 L.T. 631 ; 15 T.L.K 65. 1898. 

Sect 7 (1), " About a factory ^^ — Loading cart in street close to foditory — Question 

offa^t. 

Applicant was the widow of one Powell, a carter employed by the occupiers of a 
timber factory. While Powell was engaged in loading a cart in the street, close 
to the entrance to the factory, he was fatally injured. The County Court Judge 
awarded compensation. The employers appealed. 

The Court of Appeal, upholding the County Court Judge, held that the acci- 
dent occurred " about " the factory. A. L. Smith, L. J., said : " The question 
whether a person is ' about ' a factory seems to me to be really a question of fact. 
In my view, the word * about ' means * in close proximity to ' the factory. It is 
clearly an enlarging word. Here there is a finding that the deceased was em- 
ployed ' in or about ' a factory. The accident happened to the deceased whilst he 
was so employed. The case is brought within the Act, and the judgment of the 
County Court Judge must therefore stand.** Collins, L.J., said: "Without 
limiting the use of the word * about * to physical proximity, I certainly think it 
embraces physical proximity. The word * about ' is introduced into the sub-section 
to cover something that would not be covered only by the words * on or in.' I do 
not say that it may not also have an added meaning in the relation to the particular 
business ; but that does not arise in this case at all, because we have the finding 
in point of fact, and the facts do not admit of any other view than that it was an 
accident arising out of and in the course of the employment." 

Dnrham v. Brown Brothers. c.ofs.(Scot.). 

1 F. 279; 36 S.L.R 190; 6 S.L.T. No. 311. ^^tsos!*^' 

Sect, 1 (1), " Arising out of and in the course of the employments^ — Interrupting 

regular work to look for leak — Negligent acU 

Durham was in the employment of Brown Brothers, the occupiers of an engi- 
neering factory. He was a workman of inferior grade, whose duty it was to assist 
Innes. On the occasion of the accident these two were working near a disused 
furnace when they observed a small stream of water running from a tank on to the 
top of the furnace. Innes, without giving any instructions to Durham, went, as 
it was his implied duty to do, to ascertain the cause of the leak, and for that pur- 
pose ascended a fixed iron ladder, the usual and proper way to reach the tank. 
Meanwhile Durham, by using some temporary staging unconnected with the tank, 
climbed up to it so as to get one foot on a projecting cock, and by seizing an iron 
stay above, endeavoured to raise himself so as to see into the tank. By so doing 
he brought himself into contact with a revolving shaft and was killed. The posi- 
tion he took up in order to see into the tank was one of extreme and conspicuous 
danger. The Sheriff held that the injury to Durham was not an accident 
arising out of and in course of the employment 
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Ou appeal the First Division held that the Sheriff was wrong. If Durham 
had taken the same way to the tank as Innes, he would clearly have been in the 
course of his employment, which was to assist Innes. Although he was negligent 
in choosing a palpably dangerous way to the tank, and but for that negligence 
would not have lost his life, the fact that he took a wrong way to do his work did 
not prove that he was not in the course of doing it. Lord President Robertson 
said : " An accident may be attributable to the negligence or fault of the injured, 
and at the same time may arise out of and in the course of his employment in the 
sense of this Act.'' Lord Kinnear said : '^ A man is not said to be in the 
course of his employment merely because he is not actually engaged in doing 
what is specially prescribed to him, if in the course of his employment an 
emergency arises, and, without deserting his employment, he does what he thinks 
necessary for the purpose of advancing the work in which he is engaged in the 
interest of his master." 

Same Case. 
Second ScJiedule 14 (c) — Competency of appeal — Question of law. 

The competency of the appeal as raising a question of law was sustained. It 
was laid down that (1) there must be a question of law arising on the stated case; 
(2) that this must be a question decided by the Court below ; (3) and that the 
Court of review could determine that question and no other. Lord McLaren 
observed that the present facts raised a question of the construction of the Act, 
the decision of which might govern a great number of cases, not identical in 
their facts, but having an element in common which would make the decision a 
precedent. 

c. A. (Eng.). Lowe V. Pearson. 

17th Dec., 
1898. 68 L.J., Q.B. 122; [1899] 1 Q.B. 261 ; 79 L.T.R. 654; 15 T.L.R 124. 

Sect 1 (1), " Arising out of and in the course of the employment** — 

Boy cleaning machinery against orders, 

LowB, aged 15, was employed by Pearson in a pottery. His duty was to make 
up balls of clay and hand them to a woman who, at a bench, on which there was 
machinery, made them into earthenware jars, which he had to carry to a drying 
room. Under the bench were two revolving cones. When these required cleaning 
it was the woman's duty to call the foreman for the purpose. Both Lowe and 
the woman were expressly forbidden to clean these cones. At the time of the 
accident, while the woman was absent, Lowe crept under the bench, from the 
wrong side, for the purpose of cleaning the cones, and in doing so, had one finger 
taken off and another injured. The County Court Judge held that though it 
was, to Lowe's knowledge, against the rules for him to clean the cones, yet the 
accident was one arising out of his employment, and awarded compensation. 

The Court of Appeal held that the accident did not arise out of or in course of 
the boy's employment. A. L. Smith, L. J., said : "This was not a case of emergency; 
it was not the case of a man who, in the course of his employment, does some- 
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thing on an emergency not exactly within the terms of his employment. . . . 
Here the boy was expressly ordered not to touch the machine. On the finding 
of the County Court Judge that what the boy did was against the rules, that 
the boy knew this, and also, I will add, as his employment was solely to make 
clay balls, this case does not come within section 1 of the Act." 



Mellor u. Tomkinson & Co. ^;i^u^?''*^*^ 

14th Jan., 

68 L.J., Q.B. 214; [1899] 1 Q.B. 374; 79 L.T. 715 ; 15 TX.K. 142. 1^^^- 

Sect, 7 (1), " Building which exceeds 30 feet in height " — " Or on which machinery 
driven by ateam^ tvater, or other mechanical povjer^ is being used " — Exist- 
ence of either circumsta^ice sitfficient, 

Mellor, a workman in the employment of Tomkinson & Co., suffered injury from 
an accident while employed in the erection of a building, which, at the time of 
the accident, was under 30 feet in height, but on which machinery, driven by 
mechanical power, was being used for the purpose of the construction. The 
County Court Judge awarded compensation. The employers appealed. 

The Court of Appeal upheld the decision of the County Court Judge. A. L. 
Smith, L. J., said : " According to my reading of it, the section applies to two 
classes of buildings — namely, first, buildings which exceed 30 feet in height ; and 
secondly, buildings on which machinery, driven by mechanical power, is being 
used. Consequently if personal injury is caused to a workman in the course of 
his employment upon a building on which machinery driven by mechanical power 
is being used for the purpose of the construction, repair, or demolition thereof, he is 
entitled to compensation under the Act, and it is not necessary that the building 
should exceed 30 feet in height." 



Keast u. Barrow Hematite Steel Co. c. a. (Eng.). 

14th Jan., 
15 T.L.R. 141. 1899, 

Schedule First (!) (6), ^^ Average weekly earnings** — Deduction for time off, 

Keast suffered personal injury from an accident arising out of and in the course 
of his employment. During the twelve months previous to the accident he had 
earned J&70, 7s. 9d. The County Court Judge, in assessing compensation, took the 
days in the twelve months on which Keast had not worked, and reducing them to 
weeks, deducted the number so obtained from fifty-two, and divided the sum of 
£70, 7s. 9d. by the difference. As a result he awarded Keast a weekly payment 
of 14s. 6d. 

The Court of Appeal, reversing the County Court Judge, held that the total 
earnings for the year must be divided by fifty-two and not by any less sum 
arrived at by deducting the time during which the workman had been absent 
from bis work. 
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aofS.(Soo*.). Macgregor v. Dansken. 

^^^l^' 1 F. 536 ; 36 S.L.R. 393 ; 6 S.L.T. No. 383. 

Sects, 4 cmd 7 (2), " Workman " — Held not to include sUUer employed by owner 

to repair roof- — Contractor, 

Macoreoor contracted with DanskeD, who was assumed to he the undertaker, to 
execute certain slater work on a huilding over thirty feet in height, belonging to 
the latter. Macgregor received payments from Dansken for five successive weeks, 
the receipts showing that he was paid 9^d. an hour. While working at the build- 
ing he was injured. The Sheriff held that Macgregor, being a contractor, was 
barred by section 4 from claiming compensation for injury received by him while 
working under the contract. 

On appeal the Second Division (Lord Young dissenting) held that Macgregor was 
not entitled to compensation, on the ground that the Act applied only to persons 
working under a contract of service. " The service might be," said Lord Trayner, 
" of any kind or degree — manual labour or skilled labour, foreman, journeyman, or 
apprentice — regular employment for a stated period at a fixed wage — or the most 
incidental employment for a trifling return — but still in every case an agreement 
for service.'* But the Act did not cover an independent contractor, whose 
remuneration could not be described as "wages," and between whom and his 
employer the relation of master and servant did not exist. Section 4 was said to 
contemplate an undertaker employing a contractor, and the latter employing 
workmen. Lord Trayner said : " For example, A, a builder, contracts with B to 
erect a house for him. A gives out say the joiner work to C (a sub-contractor) 
who contracts to perform it. If in the course of his work at the house a work- 
man in the employment of C sustains injuries which entitle him to damages, 
he may claim them from C, as formerly, if he pleases. He has also a claim (now 
sanctioned for the first time) for compensation against A, who is the undertaker 
in the sense of the Act, A in turn having his claim for indemnity (if he can make 
it good) against C." But section 4 gives the workman no claim against B. 

Sahb Case. 

Sect, 7 (2), '* Undertaker'* — Repairing house. 

The Sheriff having found in fact that Dansken was an " undertaker " within 
the meaning of the Act, opinions were expressed (Lord Young dissenting) that 
the owner of a house employing tradesmen to execute repairs thereon, but who 
does not take part in the work, is not an ** undertaker." 

c. A. (Eng.). Price v. Marsden ft Sons. 

^^899!"" 68 I^J-, QB. 307 ; [1899] 1 Q.B. 493; 80 L.T. 15 ; 15 T.L.R. 184. 

First Schedule (1) (6), ^^ Average weekly earnings during the previous twelve 
months,** — All earnings taken though workman has passed from, lower to 
higher grade durvng that period. 

Price had been employed by Marsden & Sons for three years previous to 
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9th September, 1898, at a weekly wage of 98. 6d. On 9th September, 1898, his 
wages were increased to ISs. 8d. a week. On 28th September, 1898, he was 
injured in the course of his employment. In arriving at his average weekly 
earnings, the County Court Judge added the amount of forty-nine weeks at 
9s. 6d. to three weeks at 13s. 8d. and divided the result by fifty-two. The work- 
man appealed. 

The Court of Appeal agreed with the County Court Judge. They held that the 
words " if he has been so long employed " in Schedule I. (1) (6) meant if he has 
been so long employed by the same employer, and had no reference to the grade 
of employment. A. L. Smith, L. J., said : " It seems to me, therefore, that what 
is contemplated by sub-section (^) is simply employment by the same employer 
and that it has nothing to do with employment in different grades of employment.'' 



RamboU d. Nunnery Colliery Co. 0. a. (Eng.). 

4th Feb.* 
80 L.T. 42. 1899. 

Sect 1 (2) (c), ''Serious and Wilful Misconduct''— Breach of Rules 
under Coal Mines Regulation Act, 1887 — Question of Fact, 

RuMBOLL was employed by the Nunnery Colliery Co. in their colliery. Finding 
that they could not work in that part of the mine in which they had been ordered 
to because of the presence of certain props, BumboU and his fellow-workmen 
altered the position of the props. These props had been placed in their first 
position because a part of the roof was considered dangerous, and this removal 
was a breach of the rules made under the Coal Mines Regulation Act, 1887. Rum- 
boll himself had assisted in placing them in their original position. Shortly after, 
Rumboll was injured by a fall from the ceiling of this part of the mine. The 
County Court Judge held that Rumboll had not been guilty of serious and wilful 
misconduct and awarded compensation. 

The Court of Appeal held that the question as to whether there had been 
" serious and wilful misconduct " was a question of fact, that in the present case 
there was evidence to support the finding of fact at which the County Court 
Judge had arrived, and that, therefore, the Court could not interfere. 



O'Hanlan u. Dnndalk and Newry Steam Packet Co. c. a. (ire.). 

^ ^^ 2drdFeb., 

33 Ir. L.T.R. 36. 1899. 

Sect 1 (2) (c), ** Serious amd wUful misconduct " — Turning crane by wheel instead 

of handle, 

O'Hanlan was a seaman employed by the Dundalk and Newry Steam Packet 
Co. on one of their vessels. On the day of the accident he was hoisting a boat 
from the water on to the quay by means of a crane. To do this he did not use 
the handle of the crane, but turned the wheel with his hand. His hand was 
crushed, and subsequently he died of tetanus. His dependants claimed compen- 
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sation. The Recorder held that O'Hanlan had not been guilty of serions or 
wilful miaconduct. 

The Court of Appeal upheld this decision. 

Samb Casb. 

Sect, 7, " Factory ** — Seaman workvng on dock. 

The Court of Appeal also upheld the decision of the County Court Judge that 
seamen were excluded from the Act when doing seamen's work on shore. 



^•ol?i^*->- MacNicol v. Spiera, ffibb ft Oo. 

24th Feb., ^ ' 

18»»- 1 F. 604 ; 36 S.L.R. 428 ; 6 S.L.T. No. 432. 

Sect. 1 (1), " Arising otU of and in course of the employment " — 
Non-observance of special rule of mine. 

MaoNicol was employed as a miner by Spiers, Gibb & Co. in their fire-clay pit, 
part of his duties consisting in preparing and firing blasts. On the occasion of 
the accident he had lit a fuse, retired to a place of safety, and, the shot having 
failed to explode, returned to examine it after an interval of about six minutes, 
thinking that the shot had missed fire. While examining the hole the shot 
exploded and injured him. There was a special rule of the mine, printed and 
exhibited at the pit head, which bore — '' If a shot has been lighted, and does not 
explode, no person shall enter the place where it was lighted until thirty minutes 
shall have elapsed." It was not proved that MacNicol was aware of this rule, and 
it was the fact that the rule was not generally observed by the miners. The 
Sheriff held that MacNicoFs injuries were caused by an accident arising out of and 
in course of the employment 

In appeal the First Division affirmed his finding — Whether the accident arose 
out of and in course of the employment was to be decided according to whether 
MacNicol returned to the shot for some purpose or pastime of his own, or in order 
to attend to his master's business. Lord Kinnear said : " That is just the dis- 
tinction which has been taken in a series of cases as to the liability of an employer 
for accident caused by his own servant, and the meaning of the words used by 
the statute must be the same, whether the question involves the liability of the 
employer to a third person, or his liability under the statute to his workmen." 

Same Case. 
Sect. 1 (2) (c), Serious a^ Wilful Misconduct. 

The Sheriff held on the facts above stated that MacNicoFs iiiguries were not 
attributable to his serious and wilful misconduct. 

On appeal the Court affirmed this finding. MacNicol apparently did not 
know the rule. It was consistent with all the facts in the case that he believed 
it was left to his judgment as a miner to determine how long it was necessary to 
wait before examining the shot hole ; his ignorance of the rule might have been 
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innocent or might have been due to negligence, but that would not instruct the 
defence. " What the statute requires is a wilful violation of some known rule." 
Per Loi*d Kinnear. 

MacLatififhlin v, Olajrton. o. a. (Eng.). 

27th Feb., 
TwM6 Newspaper, 28th Feb., 1899. 1899. 

Practice — Security /or Costs — Trades Union. 

Security for costs to the amount of JB15, ordered to be found by appellant (the 
workman), where it appeared that proceedings were taken by his trades union. 

Mnmin u. Oalderwood (No. 1). c.ofS.(Soot.). 

1 F. 634 ; 36 S.L.R. 463; 6 S.L.T. No. 427. ^^m''*'' 

Second Schedule 14 (c), Act of Sederunt, sect. 9 — Form of stated case — Bemit /or 

amendment. 

MuRNiN, an applicant for compensation from his employer, Calderwood, being 
refused compensation by the Sheriff-Substitute, craved a case for the Appeal 
Court. The stated case set forth the facts and the questions of law upon which 
the opinion of the Court was desired, but did not state what the decision of the 
Sheriff-Substitute on those questions had been. The case bore to be stated by the 
Sheriff as adjusted by the parties. 

At the hearing the First Division took objection to the form of the case in 
respect of the omission to state the Sheriff's decision, and the parties agreed that 
it must go back for amendment. The Court accordingly remitted to the Sheriff 
to state what he had determined on the questions of law. 

Samb Case. 

Ba^enses. 

Calderwood asked for expenses in the appeal, on the ground that a respondent, 
although interested in seeing that the facts of the case were correctly stated, was 
not responsible for the form of the case otherwise, but the Court found neither 
party entitled to expenses. 

MacNicholas u. Dawson. c. a. (Enf.). 

68 L.J., Q.B. 470; [1899] 1 Q.B. 773 ; 80 L.T. 317; 15 T.L.B. 242. *'\^Si^' 

Sect. I (1), *' Arising out o/and in the course o/the employment " — Workm^in using 

/orbidden way. 

Thb applicant was the widow of a workman, MacNicholas, employed by the 
defendants to tend a steam-eugine in a shed and a mortar pan outside the shed, 
driven by the engine. This engine and mortar pan were used to grind mortar for 
the construction of a building which was situated about twenty yards distant. 
Across the shed, at a height of about four feet from the ground, there ran a 
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revolving shaft At one end of the shed there was a full-sized door, and at the 
other end a small door about four feet high, to reach which it was necessary to 
pass over or under the shaft. MacNicholas had orders not to use the small door, 
which, however, was sometimes opened for ventilation. On the morning of the 
accident MacNicholas started the engine, and a few minutes later was found fatally 
injured by the revolving shaft. MacNicholas's duty after starting the engine was 
to go outside to the mortar pan. To do this by the big door there was no need 
for him to go near the shaft. It was probable, from the circumstances, that he was 
caught by the shaft while creeping under it, but there was no satisfactory evidence 
as to how he came to be there. He had on previous occasions, without the 
knowledge of the employers, used the small door as a means of access to the shed. 
The County Court Judge held that the shed was a factory within sect. 7 of the 
Act, and that MacNicholas had not been guilty of serious and wilful misconduct, 
but that, although the accident probably arose in the course of the employment, the 
applicant had failed to prove that it was the result of the employment, as was held 
to be necessary in Smith v. Lancashire and Yorkshire Railway (supra, p. 2). 

The Court of Appeal held that the accident arose out of and in the course of the 
employment. A. L. Smith, L. J., said : " The County Court Judge said he might 
have been going out of the small door ; that he had been told not to do this ; and 
that therefore the plaintiff cannot recover. That is to say, where a man is going 
by a wrong way — assuming this to be the case — from one part of his employment 
(the engine in this case) to another (the mortar pan), he is not in the course of 
his employment. I cannot so hold. The learned Judge hampered himself with 
the case of Smith v. Lancashire and Yorkshire Railway, where a ticket collector 
jumped upon the footboard of a train, and was crushed between the platform and 
the railway carriage. But there there was the finding of fact by the learned Judge 
that * the deceased was not actually engaged in any act of service at the time of 
the accident, and did not get on to the footboard for any object of his employers, 
but for his own pleasure.* . . . But that case does not cover the present, where 
the evidence is in truth all one way — that the deceased met his death in the course 
of his employment." 

Same Case. 

Sect. 1 (2) (c). Serious and Wilful Misconduct — Question of Fact 

' The Court of Appeal, while agreeing with the finding of the County Court 
Judge, held that the question of serious and wilful misconduct was one of fact. 
A L. Smith, L.J., said : " But assume he was going out of his way ; suppose he 
had gone negligently or even rashly ; that does not establish serious and wilful 
misconduct, and the County Court Judge has so held, and on this point I agree 
with him ; though even if I thought otherwise I could not over-rule him on a 
pure question of fact such as this." 
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Same Case. 

Sect. 1 (1) cmd (2) (c), ^^ Arising out of and in the course of the employment" — 
" Seriotis and Wilful Misconduct " — Burden of Proof , 

Collins, L.J., said: "Undoubtedly the onus of proving that the accident 
did arise out of and in the course of the employment lies on the plaintiff. 
... If once it is shown that the accident arose out of and in the course of an 
employment within the Act, the defendant has to prove serious and wilful mis- 
conduct, and that is the only answer to the plaintiffs claim." 

Samb Case. 
Sect, 7 (2), Factory—Factory and Workshop Act, 1898, Sects. 4 and 23. 

The Court of Appeal held that the machinery in this case was machinery used 
in a factory. A. L. Smith, L. J., said : " Now by section 7, sub-section 2 of 
the Compensation Act, * factory,* includes any machinery or plant to which any 
provision of the Factory Acts is applied by the Factory and Workshop Act, 
1895 ; and when we look at section 23 of the Factory and Workshop Act, 1895 
we find that certain provisions of one of the Factory Acts — namely, section 4 of the 
Factory and Workshop Act, 1895 — are applied to machinery used (a), in the pro- 
cess of loading, &c. ; (6), for the purpose of the construction of a building where 
the machinery is worked by steam, and is on any premises. It is argued that by 
section 4 of the Act of 1895, a Court of summary jurisdiction has power by 
order to prohibit the use of machinery of the kind specified only in sub-section 
(a), but not that in sub-section {h) of section 23. But it has been pointedly asked 
by Lord Justice Romer, would not the Court of summary jurisdiction have power 
under section 4 of the Act of 1895 to make an order as to this shaft? In my 
opinion it clearly would. It is machinery worked by steam and temporarily used 
for the purpose of the construction of a building. It was in a shed. Therefore, 
it is machinery used in a factory. If so, it is machinery to which a provision of 
the Factory Acts is applied by the Factory and Workshop Act, 1895. The 
result is that both the machinery mentioned in sub-section (a) and that mentioned 
in sub-section {h) of section 23 of that Act come with section 7 of the Workmen's 
Compensation Act, 1897." 

Hall u. Snowdon Hubbard & Oo. (No. 1). c. a (Eng). 

6th March, 

68 L. J., Q.B. 363 ; [1899] 1 Q.B. 593 j 80 L.T. 256 ; 15 T.L.R. 244. 1899. 

Practice — Security for Costs of Appeal, 

Thb appellant was an applicant for compensation who had been unsuccessful in 
the County Court, but who, on account of alleged poverty, had not been asked for 
costs there. Upon the appeal being brought, the respondents applied for an order 
that the appellant should give security for the costs of the appeal. Affidavits 
filed by the respondents showed that the appellant would, if unsuccessful, be 
unable to pay the respondents' costs of the appeal. 



12 WORKMEN'S COMPENSATION CASES. 

Held, by the Court, that there waa no reason why the ordinary rule of practice 
of the Court as to security for costs should be abrogated in appeals under the 
Workmen's Compensation Act, 1897. A. L. Smith, L.J., said : ''In my opinion, 
therefore, in this and in similar cases an order for security for costs should be 
made." 

^?: ^w °^; ^ Simmoiui and Another u. White Brothers. 

11th March, 

^®^^- 68 L.J., Q.B. 507 ; [1899] 1 Q.B. 1005 ; 80 L.T. 344 ; 15 T.L.R. 263. 

Sect 7 (2), " In part dependent " — Question of Fact — " Dependent " construed 
as meaning dependent /or the ordinary necessaries of life. 

The applicants were the father and mother of a boy, aged fourteen, who had died 
as the result of injuries received in the course of his employment with White 
Brothers. The boy resided with his parents and gave his wages to them, receiving 
from them for pocket-money what they thought fit to give him. The father, a 
workman, aged thirty-four, and in receipt of full wages and payment for overtime, 
stated that the boy's wages were a help to maintain his wife and family. The 
County Court Judg« held upon the evidence that the applicants were in part 
dependent on the workman, and awarded compensation. 

The Court of Appeal held that there was evidence that the applicants were 
" dependent ** and, therefore, that they could not interfere with the finding of fact 
A. L. Smith, L.J., said: **The question is not what I should have found my- 
self ; but as the County Court Judge has found as a fact that they were in fact 
* dependants,' and as there was some evidence of such being the case, I think 
the appeal should be dismissed." Romer, L.J., said : " I think that * dependent ' 
means dependent for the ordinary necessaries of life, having regard to the class 
and position in life of the parties, and dependent in the proper sense of the 
term, and not merely in the sense of deriving benefit from the earnings of the 
workman.* 

0. A (Eng.). Mountain d. Parr. 

11th March, 

18»»- 68 L.J., Q.B. 447; [1899] 1 Q.B. 805; 80 L.T. 342; 15 T.L.R. 262. 

Schedule Second (2) and 4 — Workmen^ s Compensation Rules, 1898, 1, 24 and 64 — 
Arbitration before County Court Judge — Application for new Trial, 

In an arbitration before a County Court Judge the employer was held liable in 
compensation. A month afterwards, the employer applied to the County Court 
Judge, who granted a new trial, and thereafter decided against the employer on 
the merits. 

The employer appealed to the Court of Appeal. 

Rule 1 (4) of the Workmen's Compensation Rules, 1898, is as follows: — ** These 
Rules shall also be read and construed with the County Court Rules, 1889, and 
the County Court Rules of subsequent date amending the same ; and any Order 
and Rule referred to by number in these Rules shall mean the Order and Rule so 
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numbered in the County Court Rules, 1889, or any County Court Rules of 
subsequent date, as the case may be/' 

Rule 24 is : — '* Subject to the special provisions of these Rules, the procedure 
in an arbitration shall be the same as the procedure in an action commenced in 
the County Court by plaint and summons in the ordinary way, and determined by 
the Judge without a jury ; and the statutory provisions and rules for the time 
being in force relating to such actions shall, with the necessary modifications, apply 
to such arbitration accordingly ; and in the application of such provisions and rules 
the applicant's request for arbitration shall be deemed to be a summons with 
particulars annexed, the day fixed for proceeding with the arbitration shall be 
deemed to be the return day, and the applicant and respondents shall be deemed 
to be plaintiff and defendants respectively." 

Rule 64 is : — " Where any matter or thing is not specially provided for under 
these Rules, the same procedure shall be followed and the same provisions shall 
apply, as far as practicable, as in a similar matter or thing under the County Courts 
Act, 1888, and the rules made in pursuance of that Act." 

The Court of Appeal held that the County Court Judge sat solely as an arbi- 
trator, and had no jurisdiction to hear an application for or grant a new trial. 
Discussing the effect of Rules 1, 24, and 64, A. L. Smith, L.J., said : " In my view 
it is perfectly clear that the governing words of the Act are those which provide 
that the County Court Judge is to sit in the capacity of arbitrator, and in no 
other capacity. The question, therefore, takes this form : Can an arbitrator grant 
a new trial of an arbitration he has heard, and as to which he has made an award \ 
Clearly he cannot. Counsel for the respondent has argued that in the case of 
arbitrations under this A6t he can. He bases this argument upon Rules 1, 24, and 
64 of the Workmen's Compensation Rules, 1898, and contends that the effect of 
those Rules is to place a County Court Judge, when sitting as arbitrator under this 
Act, in exactly the same position as to jurisdiction and procedure as if he were not 
sitting as an arbitrator, but in his ordinary capacity as a County Court Judge. 
If that contention were allowed, it would have the effect of eliminating from the 
Act all the provisions it contains, that the County Court Judge is to sit as an 
arbitrator only. I do not think that these Rules have that effect. In my opinion, 
they were only intended to apply the County Court procedure to arbitrations under 
this Act, ' with the necessary modifications ' arising from the fact that the Judge 
sits to hear them as an arbitrator, and, ' as far as practicable,' considering that he 
is sitting in that capacity, and in that capacity only. The County Court Judge, 
therefore, had no jurisdiction to entertain the application for a new trial, and 
consequently this appeal will not lie." 

Lowth D. H. & W. Ibbotson. c. a. (Eng.). 

68 L.J., Q.B. 465; [1899] 1 Q.B. 1003; 80 L.T. 341 ; 15 T.L.R. 264. ^^'ism!^^* 

Sect, 7(1)," Ah<nU a Factory " — Carter injured a mile and a-halffrom 

factory, 

LowTH was a carter in the employment of Messrs. H* & W. Ibbotson, millers. He 
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was injured at a spot a mile and a-half away from the employers* factory, while 
delivering sacks of flour taken from the employers' factory on their dray. The 
County Court Judge held that the employment was not " on, or in, or about 
a factory." The applicant appealed. 

The Court of Appeal dismissed the appeal. A. L. Smith, L. J., said : " With 
regard to the contention that Lowth was * about ' the factory, I adhere to what 
I said as to the meaning of the word * about * in this section in Powell v. Broum 
{supra, p. 3), which I think is correct" 



c.ofs.(Scot.). Aberdeen Trawling Co. v. Peters. 

16th March, 

18^^- 1 F. 786; 36 S.L.R 573; 6 S.L.T. No. 463. 

Sect. 7 (1) and (2), Factory Act, 1895, sect, 23 — Ship's winch used in unloading 

on to quay not a ^^ factory ^ 

Pbtbrs was employed as fireman and winch worker on a trawler. On the day 
of the accident the trawler was lying at a quay, unloading fish by means of its 
steam winch from the hold on to the quay, and Peters, while working the winch, 
sustained fatal injuries through his foot catching in the wire rope and machinery. 
The Sheriff- Substitute held that Peters was engaged in an employment to which 
the Act applied. 

On Appeal the First Division adhered. They held that the winch at which 
Peters was working was not a factory in the sense of the Compensation Act, since 
it was not machinery to which the Factory Act of 1895 applied. Only machinery 
to which some provision of the Factory Act was applied by the 23rd section of the 
latter Act, was included in section 7 (2) of the Compensation Act. " We are thus 
obliged," said Lord President Robertson, in giving the judgment of the Court, 
"to turn to the Act of 1895, and accordingly we have to drop in the meantime 
consideration of the Workmen's Compensation Act, and to construe the Factory 
Act of 1895 from the point of view, and in the spirit of its own purposes. . . . 
Now, first of all, the section itself speaks, so to say, from the land. It .is defin- 
ing * factory * which prima fade is on land, and all the things it names (setting 
aside in the meantime machinery) are on land. The idea of a ship is something so 
clear and concrete, that it is difficult to suppose that it would not have been 
expressed if it was intended to be included in a group of things subservient to 
ships." . . . After noticing the nature of the provisions of the Factory Acts 
referred to in the 1895 Act, such as the continuing obligation to fence machinery, 
and the inspection by factory inspectors, both of which seemed unsuited to the 
case of machinery used at sea, and having adverted to the fact that such 
machinery was already under the Board of Trade inspectors, his Lordship con- 
tinued — " The conclusion to which I come is, that the 23rd section of the Factory 
Act of 1895 does not apply any of the provisions which it enumerates to loading 
or unloading machinery which forms part of a ship's apparatus. The winch in 
question is a fixed part of the steamer, and is used at sea as well as in harbour, 
and its use cannot be said to be related to a dock or quay." 
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Samb Cass. 

Sect 7 (1) (2) (3), Ship—'' On, in, or about a dock." 

The Court also held that Peters was not employed on, in, or about a dock. 
Lord President Robertson said on this point — "The argument that the word 
dock includes ships in the dock, seems to me entirely untenable, and much that 
has already been said applies to it. . . . The words of the 23rd section of the Act of 
1895, * loading or unloading therefrom or thereto,' seem plainly to imply that the ship 
is something external to the dock. ..." Having examined the Act of 1895 from the 
point of view of a Factory Act, I come back to the Workmen's Compensation Act, 
and I find in it a somewhat striking confirmation of the conclusion arrived at. 
I refer to section 7, sub-section 3, which says that a workman employed at 
a factory, which is a ship-building yard, shall not be excluded from the Act by 
reason only that the accident arose outside the yard, in course of his work upon 
a vessel in any dock, river, or tidal water near the yard. To my thinking this 
plainly implies that prima facie the man's being employed c^n board a ship put 
him out of the Act, and that to bring him within the Act, he requires to explain 
that he and his employment, are not, so to speak, of the ship." 

Wood u. Walsh & Sons. c. a. (Eng.). 

18th March, 

68 L.J., Q.B. 492 ; [1899] 1 Q.B. 1009 ; 80 L.T. 345 ; 15 T.L.R. 279. 18»». 

Sect. 7 (1), ''Repair^* — Painting outside of house. 

Appucant was the widow of a workman. Wood, employed by Walsh & Sons in 
painting the outside of a shop, which exceeded thirty feet in height. The work 
consisted solely in preparing the building for painting, by removing dirt and 
blisters and making good the woodwork and stonework by means of putty and 
cement, and in painting. There were five or six ladders on the job, and to a rung 
of one of these ladders a plank was attached, the other end of which rested on one 
of the window sills of the house. This plank was used for standing on, but not 
by Wood, who fell from a rung of the ladder. The County Court Judge held 
that the building was being repaired within the meaning of the Act, and awarded 
compensation. 

The Court of Appeal held that the work in question did not constitute 
repair. A. L. Smith, L.J., said: '^Painting is not construction or reparation. 
The word 'repaired' embraces, in my opinion, something more than merely 
painting the outside of a house. The arbitrator here has found as a fact that 
nothing was being done to the building except preparation for painting and the 
actual painting. In my judgment ordinary painting cannot be called ' repairing.' 
If the Legislature had intended to include ' painting ' it would have done so in 
plain language, but it has on the contrary used plain language — ' constructed or 
repaired ' — which does not include painting." 
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Samk Cass. 

Sect, 7 (1), *^ Scaffolding ** — Plank resting on windoto sill with other end 

tied to ladder — Question of Fact, 

The County Court Judge held that the appliance above described was 
scafifolding. 

The Court of Appeal held that a ladder was not *' scaffolding," and that whether 
an arrangement constituted a " scaffolding ** was a question of fact. A. L. Smith, 
L. J., said : *' It cannot be said, nor would it be sense to say, that a ladder is 
scaffolding. ... If it was intended that a ladder was to come within the Act, 
why not say sol The case is confined by the Act to repairs by means of a 

* scaffolding,' and a ladder does not come within that expression. Then it was 
said that the plank attached to the ladder in the way described in the case con- 
verted the ladder into a ' scaffolding.' It seems to me that that is a question of 
fact, and here the arbitrator has found as a fact that there was no scaffolding, and 
I agree with him. I will not attempt to define in this case what is or what is not 

* scaffolding,' within the meaning of the Act, because I see there will be numerous 
appeals in which that question will be raised. In my opinion this house was not 
being constructed or repaired by means of a scaffolding within the meaning of 
section 7, sub-section 1." 

c. A. (Engr). Hoddinott u. Newton, Chambers ft Co., Ltd. 

18th MArch, 

1899. 68 L.J., Q.B. 495; [1899] 1 Q.B. 1018; 80 L.T.R. 558; 16 T.L.R. 299. 

Sect. 7 (1), ** Constructed or repaired** — Addition o/ strengthening stays 

after building erected and in use. 

The applicant was the widow of one Hoddinott, a riveter, who died from the result 
of an accident which occurred while he was employed by Newton, Chambers & Co., 
Ltd. The London General Omnibus Co. had been in possession for a period of 
less than six months of a building erected for them for use as stables. It 
was then decided to have the building stiffened, and Newton, Chambers & 
Co. were engaged to put in some iron stays. While employed on this work 
Hoddinott fell off a staging on which he was standing and received injuries from 
which death resulted. The County Court Judge awarded compensation. 

The Court of Appeal reversed this decision. A. L. Smith, L.J., said : "The 
building had already been constructed, and was not in any sense being constructed 
when the accident occurred. What was then being done was, in fact, the altera- 
tion of this stable; but * alteration,' though a material part of the definition of 
undertakers in the case of engineering work, is omitted from the definition of 
undertakers with respect to a building, and I am not at liberty to insert the word 
therein. . . . There was nothing out of repair, nothing that needed repair. It 
was a newly erected building which wanted no repair, but a slight alteration to 
give additional strength to the roof. The injured man was not therefore being 
employed on, in, or about a building which was being * constructed or repaired.'" 

This judgment was reversed by the House of Lords, infra, p. 104. 
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Same Case. 

Sect. 7 (1), ^^ Scaffolding'^ — ArrangemerU 0/ planks and trestles — Relation 
to height o/btiUdivg — Inside or otUside building. 

The Court held, without deciding whether the present arrangement was 
scaffolding or not, that scaffolding did not require to be outside the building, and 
observed that though the scaffolding did not require to be thirty feet in height, it 
required to be considered in connection with the height of the building and the 
work of construction or repair being executed by its means. 

See same case in House of Lords, infra, p. 104. 

Same Case. 

Sect. 7 (1), " Over thirty feet in height." 

The height of the building from the ground to the top of the parapet of the 
walls was twenty-eight feet ; to the ridge of the roof it was thirty-six feet. The 
County Court Judge held that the building was over thirty feet in height. This 
decision was upheld by the Court of Appeal, and the point was not argued in the 
House of Lords. 

Rees u. Thomas. 0. a. (Eng.). 

68 L.J.,Q.B. 539; [1899] 1 Q.B. 1015 ; 80 L.T. 578; 15 T.L.K. 301. ^^ismT*"' 

Sect, 1 (1), "Arising out of and in the course of the employment " — Emergency — 

Miner stopping runatoay horse. 

The applicant was the widow of a workman, Bees, employed by Thomas, the 
owner of a colliery. Rees was a day fireman, and one of Ms duties was to examine 
the mine and report on its condition at the office, which was about half-armile 
distant from the pit mouth. On his way to the office on the day of the accident, 
Rees, in breach of a rule of the colliery, rode on a tram. The horse drawing the 
tram bolted, and Rees jumped off to try and stop it : in so doing a following tram 
passed over and killed him. The County Court Judge awarded compensation. 

The Court of Appeal sustained the award, holding that the accident arose out 
of and in the course of the employment. A. L. Smith, L.J., said : *' I ask 
myself, was the accident which occurred to Rees an accident arising out of and in 
the course of his employment ? I think it was. There is no doubt that he was 
in the course of his employment in going to the office to make his report. But it 
is said that his attempt to stop his master's horse was not in the course of his 
employment, because it was a voluntary act But this was a case of emergency in 
which every man would have and ought to have tried to check the horse. In 
Lowe V. Pearson (ante, p. 4) I said, * This is not the case of a servant, while in 
his master's employ, doing upon an emergency something outside the scope of what 
he was employed to do in the interests of his master. I reserve the question what 
our decision in such a case ought to be till it arises.' That case has now arisen, 
and I think our decision ought to be that if a workman in doing such an act in 
the interest of his master is injured, he is within the protection of the Workmen's 
Compensation Act." 
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G. A. (Eng.). Medd u. Mlver ft Co. (No. 1). 

2oth MATCby . _-^ _ _, , t e%t\e\ 

1899. Times Newspaper, 29th March, 1899. 

Practice — Appeal in forma pauperis — Trades Union, 

Thb workman applied to the Court for leave to appeal inforvfia pauperis. 

The Court granted leave, Smith, L J., expressing a doubt as to whether the 
Court ought to grant leave where the proceedings (which was not the case in that 
appeal) were conducted by a Trades Union on behalf of a workman. 

c. A. (Ire.). Stormont v. Workman, Olark ft Co., Ltd. 

Apnl, 1899. 

33 Ir. L.T. and S.J. 165. 

Security of costs on appeal — Irish practice. 

Stobmont, a lad in the employment of Workman, Clark k Co., Ltd., was killed in 
the course of his emplo3rment. His father claimed compensation. The County 
Court Judge held that he was not a dependant, and, therefore, not entitled to 
claim under the Act. The applicant appealed. The employers moved the Court 
of Appeal for an order of grant for costs on the ground of poverty. 

The Court of Appeal, after considering Hall v. Snowden^ HuhboAd ds Co, {No, 
1), supra^ P- 11 ; Harlock v. Ashherry^ 19 Ch. D. 84 ; Brooke v, Kavenagh^ 21 
L.R.Ir. 474 ; and McDonnell v. Alcorn, 28 Ir. L.T.R. 64, held that the Irish 
Courts had all along differed from the English in refusing to acknowledge poverty 
alone as a special circumstance entitling the respondent in an appeal to an order 
for security for costs. They, therefore, refused the order in the present case. 

For English practice see Hall v. Snowden, Hubbard dc Co, (No. 1), supra^ p. 11. 

c. A. (Eng). Hall u. Snowden, Hubbard ft Co. (No. 2). 

22nd April, 

1899. 68 L.J., Q.B. 645 ; [1899] 2 Q.B. 136 ; 80 L.T. 554 ; 15 T.L.R. 326. 

Sect. 7 (2), Factory Act, 1895, sect. 23 — WfiarJ not a '^factory" unless some 

of the provisions of the Factory Acts apply. 

The appellant was the son and dependant of one Hall, a general carter in the 
employment of the respondents, who occupied a wharf on a canal which they used 
for the purpose of loading liquid mud and road sweepings into lightera The 
wharf had no machinery upon it. On the day of the accident Hall was leading 
his horse and cart out of the entrance to the wharf into the street, and while 
walking hackwards was fatally injured by a trolly. The accident occurred in the 
street outside the wharf. The County Court Judge held that a wharf was not a 
** factory" within the meaning of section 7 of the Act of 1897, unless there was 
dangerous machinery upon it, and gave judgment for the employers. 

On appeal the Court upheld the decision of the County Court Judge on the 
ground that none of the provisions of the Factory Acts were applicable to the 
wharf in question. A. L. Smith, L.J., said: "It seems to me that in order to bring 
within the term * factory * a wharf, which is not per se a factory, it must be shown 
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that some of the provisions of the Factory Act are applied to that wharf ; for 
instance, that some of the Factory Acts are applicable to the Iocub in quo. There- 
fore directly any matters with regard to inspection orders and the like are applic- 
able to the particular wharf, it may be said to be within the Factory Acts." But 
the contention for the appellant that the provisions as to notice of accidents or as 
to inspection failed, firstly, because the accident did not happen " in " the alleged 
factory, as contemplated in section 18 of the Act of 1895 ; and secondly, because 
there were no persons so employed on the wharf as to authorise inspection under 
section 68 of the Factory Act of 1878. 



Jones u. Ocean Goal Oo. c. a. (Eng.). 

29tb April, 

68 L.J., Q.B. 731 ; [1899] 2 Q.B. 124 ; 80 L.T. 582 ; 15 T.L.R. 339. 1S99. 

First Schedule 1 (b), ** Average weekly earnings during previous twelve months " 
or "less period" — Break in employment — Period prior to strike not con- 
sideredf although within the twelve months. 

Jones had been in the employment of the Ocean Coal Co. from October 1897 
to 31st March 1898, when the contract of employment was ended in terms of a 
notice previously given by the company. A strike or lock-out then began, on 1st 
April, 1898, and lasted till 5th September, 1898. On 12th September, 1898, 
Jones resumed employment with the Ocean Coal Company under an agreement 
which differed in its terms from the previous one. On 3rd October, 1898, he was 
injured in the course of his employment. The County Court Judge, in arriving 
at his average weekly earnings, added the wages he had earned from the date 
twelve months previous to the accident down to the beginning of the strike or 
lock-out, to those from the date of resumption of work to the date of the accident 
and divided the sum by the number of weeks during which Jones had worked. 
The workman appealed. 

The Court of Appeal held that the County Court Judge was wrong in going 
back beyond the employment beginning on 12th September, 1898, and in taking 
into consideration the employment which preceded the break in the relation of 
master and servant. A. L. Smith, L. J., said : " In my judgment, there must be 
continuous employment, during which the relationship of master and servant 
must exist, to bring a case within that branch (the first) of section 1 (6). The 
workman must have been in the continuous employment of the employer during 
the period mentioned — ^namely, the previous twelve months. The Act then 
goes on in the second branch of section 1 (6) to deal with a period less than 
twelve months. It says : * But if not, then for any less period during which he 
has been in the employment of the same employer.' In my opinion, that also 
refers to continuous employment, as above described. I come to the conclusion 
that this case comes within the second branch of section 1 (5), and that compensa- 
tion to the appellant must be assessed upon the basis of his average weekly earn- 
ings during the lesser period during which he was in the employment of the 
respondents — namely, the period from 12th September to 3rd October, 1898." 
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o.A. (Eng.). Ohambers u. Whitehaven Harbour Oommissoners. 

29th April, 

1®^»- 68 L.J., Q.B. 740; [1899] 2 Q.B. 132 ; 80 L.T. 586 ; 15 T.L.R. 341. 

Sect. 7 (1) and (2), ^ol ^^on, in, or about *^ an engineering toork — Workman on 
hopper carrying harbour dredginge drotoned while over a mile out at sea. 

Thk appellant was a dependant of a labourer employed, along with others, by the 
Whitehaven Harbour Commissioners upon their steam dredger, which was at work 
in the harbour. The mud was dredged up into hoppers, also belonging to the 
Commissioners, which were towed about two miles out to sea and emptied. 
The employees on the dredger took turns of going out with the hoppers, and on 
the occasion in question it was the turn of the deceased. When the hopper was 
being emptied about a mile and a-half outside the harbour, he fell through the 
well and was drowned. The County Court Judge held that at the time of the 
accident the labourer was not employed "on, in, or about" an "engineering 
work," and was, .therefore, not entitled to compensation." The decision was 
upheld by the Court of Appeal. A. L. Smith, L.J., said : " It seems to me upon 
the true construction of Sect. 7 (1) that the workman must be employed "on, in, 
or about " the locality of the railway, factory, mine, quarry, or engineering work 
so as to come within the Act. ... I rest my decision upon the ground that, at 
the time of the accident, the workman was not employed on, in, or about the 
work of the dredger, which was within the harbour." The Court did not decide 
whether dredging the harbour was or was not an engineering work. 

«thMa^^i899 Holness u. Mackay and Another. 

68 L.J., Q.B. 724 ; [1899] 2 Q.B. 319 ; 80 L.T.R. 831 ; 15 T.L.R. 351. 

Sect. 1 (1), *^ Arising out of and in the course of the employment *' — Workman 

on his woAf to work. 

The applicant was the widow of a workman, Holness, employed as a ganger navvy 
by the appellants, a firm of contractors, in the execution of a contract with 
the Great Western Railway, for widening their line. The contract provided that 
"the contractor must provide, at his own cost, means of access to the works." 
The employers had obtained from the Railway Company license for their work- 
men to get to and from their work by means of a gate opening on to the railway, 
called the Waterloo Gate, and along a footpath by the side of the railway. Be- 
tween this path and the main line, there were several lines of sidings, and to get 
to the work by this route it was unnecessary to cross or go upon the main line. The 
foreman had instructed Holness to go to and from his work by this path, which 
was the shortest way. There was another gate, called the Maesglas Gate, but by 
this route it was necessary to cross the main line to get to the work. Holness 
was due to begin work at seven o'clock on the morning of the accident. At seven 
minutes to seven he was run down and killed by a train on the main down line, 
at a spot about 150 yards from the work. There was no evidence as to the gate 
by which Holness had entered upon the line. The weather at the time was 
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foggy, and it was barely daylight. The County Court Judge awarded compensa- 
tion. The employers appealed. 

The Court of Appeal held (Bomer, L.J., dissenting) that the accident did not 
arise out of and in course of the employment. A. L. Smith, L. J., said : " Here 
the workman had not got to the place of his work, nor to any place of the master's 
over which the master had control, and there is, in my judgment, no distinction 
between the case of a workman going to his work over a public highway and the 
present case, in which he was going by a way by which his employer had obtained 
a license for him to pass ; and I think so for the reason that it was no part of the 
contract between the employer and the workman that the employment should 
extend so as to include the workman when going in the way in question to his 
work. The mere obtaining by the employer of a license for his workman to pass 
over the railway does not differentiate the case from any other. I cannot hold 
that this workman had got to his work — he had not got to the place where his 
work was situate, nor had the time when his work was to commence arrived." 

Same Case. 
Second Schedule (4), Appeal — Finding of fact — Inferetice of fact reviewable, 

Vaughan Williams, L. J., said : " No one, I think, would be more surprised 
than the County Court Judge to hear it suggested that his judgment was intended 
to be a mere decision of fact, and not a decision upon a point of law. I wish 
further to say that, even if the judgment be looked at as a decision of fact, the 
County Court Judge, in finding the crucial facts, says that he finds them for 
reasons which he sets out. When this is so, it is always open to the Court to deal 
with the decision. If a County Court Judge says that he comes to a certain con- 
clusion of fact because of a syllogism, which he sets out, and the syllogism is faulty, 
it would be monstrous to say that the Court could not deal with it." 

Flowers u. Chambers. c.A.(£ng.). 

6th May, 1899. 

68 L.J., Q.B. 648 ; [1899] 2 Q.B. 142 ; 80 L.T.R. 834 ; 15 T.L.K. 352. 

Sect. 7 (1), (2), Factory and Workshop Act, 1895, sect 23 — Employment on 

a vessel in dock. 

Applicant was a labourer employed by the respondent to clear out the refuse left 
by cattle on board the steamship Savannah in the Victoria Docks, London. The 
refuse was discharged from the vessel into barges by means of shovels, no 
machinery belonging either to the dock or the ship being used. At about seven 
o'clock, in the evening of 1st December, 1898, the applicant, while looking for a 
rope to moor a barge to the ship, fell from the upper to the lower deck, in con- 
sequence of the darkness, and was injured. The County Court Judge held that 
the respondent was employed in a factory, in that he was on a barge which was 
in a place which was a dock within the application of section 23 of the Act of 
1895, and awarded compensation. 

The Court of Appeal differed and allowed the appeal. The Court did not 
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decide whether the dock was a factory or not, but directed its attention solely to 
the question whether a person employed on a ship in a dock was employed on, 
in, or about a dock within the meaning of the Workmen's Compensation Act 
A. L. Smith, L. J., said : " If it had been intended that persons employed on 
ships should come within this Act, nothing could have been easier than for the 
Legislature to have put the word **ship" into section 7, sub-section 1, alongside 
"railway, &c." They have not done so, and yet we are now asked to say that 
employment on a ship in a dock is employment in or about the dock. . . . 
I do not think that it is necessary for us to decide in this case whether this 
dock comes within the meaning of the word * factory * in the Act, for the question 
is not that, but whether a ship is a dock. I hold that it is nof 



c. of s. (Scot). Oeary v. Dixon, Ltd. 

12th May, 
1899. 36 S.L.R. 640; 7 S.L.T. No. 19. 

First Schedule (1) (6) and (2), Amount of weekly payment — Regard had to 

difference in earnings. 

It was admitted that John Geary, while in the employment of Dixon, Ltd., lost 
the sight of an eye by accident, that prior to the accident he earned 30s. 8d., and 
at the date of the application 21s. 6d. per week. On those admissions the Sheriff 
awarded 9s. 2d. per week, the whole difference between the earnings before and 
after the accident. 

On appeal the Court sustained the award. Lord President Robertson, in 
dealing with the argument that only half the difference should have been allowed, 
said : " There is nothing in the statute or in reason to justify our applying the 50 per 
cent, limitation to the difference between the old wages and the new. That limi- 
tation is satisfied and done with before you start to consider what the workman 
is to get. But within that limit you are to have regard to the difference between 
the old wages and the new. The next point is that the statute does not say that 
the workmen is entitled as of right to get that difference, whatever the circum- 
stances of the case may be. The words of the second sub-section — ' regard shall 
be had to the difference ' — are conclusive against that. The ' difference ' shall be 
one of the relevant considerations before the arbitrator, but if he is asked to have 
regard to other circumstances tending in an opposite direction, he is not precluded 
from having regard to these if they are relevant." As in the present case no such 
circumstances were brought forward by the employers, the Court held that the 
Sheriff was justified in awarding the whole amount of the difference. 

c. A. (Eng.). Irons u. Davis & Timmins, Ltd. 

^^*1899.*^* 68 L.J., Q.B. 673 ; [1899] 2 Q.B. 330; 80 L.T. 673. 

First Schedule (1) (6), a/nd (2) — Weekly payment — Workmen in receipt of same 
wages after as before accident — N'o evidence of partial incapacity. 

Irons, aged 17, was injured while employed as a nut or screw maker by Davis «fe 
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Timmins, Ltd. His wages were 9s. a week. He was absent for eight weeks, at 
the end of which period he returned to work at the same rate of wages, but at 
different employment. The County Court Judge awarded a weekly payment of 
2s. 6d. The employers appealed. 

The Court of Appeal held that there was no evidence of partial incapacity to 
justify the award. A. L. Smith, L-J., said: "In my judgment there was no 
evidence to justify the County Court Judge in making an award for that (28. 6d. 
a week) or any other sum.' The evidence shows that the respondent was earning 
the same amount of wages after the accident, as before it occurred. I cannot 
see, having regard to clause 2 of schedule I. of the Act of 1897, how the 
respondent here is to get any weekly payment, for that clause provides that, 
in fixing the amount of the weekly payment, regard is to be had to the difference 
between the amount of the average weekly earnings of the workman before the 
accident, and the average amount which he is able to earn after the accident, and 
to any payment, not being wages, which he may receive from the employer in 
respect of his injury during the period of his incapacity." 

Samb Case. 

First Schedule (12), ^^ Any weekly ^payment may he reviewed^ d&c." — Nominal 

amount awa/rded by consent. 

In order to bring the case within First Schedule (12), to allow of subsequent 
review, if necessary, the employers consented to an award of Id. a week. 



Edwards u. Ctodfrey. 0. a. (Eng.). 

18th May, 
68 L.J., Q.B. 666 ; [1899] 2 Q.B. 333 ; 80 L.T.R. 672 ; 15 T.L.R. 365. 18»^- 

Sect 1, sub'SecL 2 (6), cmd 4 — Failure of plaintiff to apply for compensation in 
unsuccessful action for damages ; svhsequcfnl arbitration proceedings incom- 
petent. 

GoDFRKY brought an action for damages against Edwards, his master, under the 
Employers Liability Act, 1880, for injuries received while in his employment. 
This action was tried before a jury in the County Court, and in respect of their finding 
that Godfrey had been guilty of contributory negligence, judgment was entered for 
Edwarda Gknifrey did not apply to the County Court Judge to assess compen- 
sation under section 1, sub-section 4 of the Workmen's Compensation Act, but 
thereafter commenced proceedings under that Act The County Court Judge 
awarded him lis. a week compensation. 

The Court of Appeal, differing from the County Court Judge, held that 
section 1, sub-section 2 (6) gave the workmen an option under the circumstances 
there specified. That, had it not been for sub-section 4, the matter would have 
been res judic€Ua when the workmen was defeated. To avail himself of sub- 
section 4 the workman must then and there ask the Court, having seisin of the 
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action, to assess compensation under the Act of 1897. A. L. Smith, L.J., said : 
** If the true construction of these two sub-sections were otherwise, and a work- 
man, who had failed in an action brought independently of the Act, could take 
fresh proceedings against his employer under the Act of 1897, he would never apply 
for compensation to be assessed under sub-section 4 of section 1, but would wait 
until the action was ended, and then proceed under the Act of 1897 ; and as in 
these latter proceedings the County Court Judge could not deduct from the com- 
pensation awarded the costs of the action in which he had failed, he would get off 
payment of those costs altogether/' 



G. A. (Eng.). Medd u. Maclver. 

18th May, 

1899. 15 T.L.R. 364. 

Sect, 7 (2), Factory Act, 1895, " Factory " — Labourer closing doors in side 

oj ship in dock, 

Mbdd, a ship's labourer, was employed by Maclver in moving a vessel from one 
part of a dock to another. At the moment of the accident Medd was engaged in 
closing two large iron doors in the ship's side. While doing so he had his thumb 
taken ofEl The County Court Judge held, inter alia^ that the doors were not 
"machinery or plant" within the meaning of section 23 of the Factory and 
Workshop Act, 1895. 

The Court of Appeal agreed with the County Court Judge. 



c. A. (EDg.). Dume u. Warren & Oo. 

13th May, _ ^ 

1899. 15T.L.R. 365. 

Sect. 7 (2), « Factory ''—Ship. 

DuRRiB, while working on a staging, outside a vessel, which had finished loading 
in a dock, and in the course of fastening up certain doors in the vessel's side 
accidentally fell into the dock and was drowned. The County Court Judge 
refused compensation. 

The Court of Appeal held that it had already been decided in Flowers v. 
Chambers^ supra, p. 21, that a ship was not within the Act, and that, therefore, 
the point was not open to the workman. 

Sahb Case. 

Sect. 7 (2), Factory Act, 1895, Sect. 23—** Factory'*— Staging outside ship. 

The Court of Appeal upholding the County Court Judge held that the 
staging which was being utilised for the purpose of closing the doors in the ship's 
side was not " machinery or plant " within section 23 of the Factory and Work- 
shop Act, 1895. 
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Skegffi D. Keen (No. 1). ^islhiS^*^* 

r»m«a Newspaper, 16th May, 1899. 18®»- 

Practice — Security qfCoete — Workmcm unable to make affidavit for application 

for leave to appeal in forma pauperis. 

Thb respondent, the employer, applied to the Court for an order that the workman 
should give security for costs. It appeared that the workman, although in poor 
circumstances, was not in a position to make the affidavit necessary for an applica- 
tion for leave to appeal in forma pauperis. It also appeared that his poverty was 
due to loss of wages consequent on the accident. 

The Court refused to make the order. Smith, L.J., saying that there were 
special circumstances in the case which might result in injustice to the workman 
were the Court to make the order. 

Bennett u. Wordie & Oo. Coiacsoot). 

16th May, 
1 F. 855; 36 S.L.R 643; 7 S.L.T. No. 17. 1899. 

Sect, 2, ''Notice of Accident''— Form of Claim''— Time Limit, 

Bemnbt, the father of a carter who had been killed in the employment of Wordie 
& Co., on 3rd August, 1898, caused his law-agent to send them the following 
letter, dated 7th November, 1898. "Thomas Bennett, stableman, 86 Albert 
Street, Dundee, was consulted in reference to the death of his son, Thomas 
Bennett, who was killed while in your employment in a jute warehouse in Mid 
Wynd, Dundee, in August last. As this accident arose in the course of his 
employment and as insufficient precautions were taken for his safety, I am 
instructed by his father to intimate that he holds you liable for compensation and 
ioUUvum. This notice is given in terms of the Statutes.'' On 2nd March, 1899, 
a petition in the Sheriff-Court at Bennett's instance was served on Wordie & Co., 
concluding for compensation. The Sheriff dismissed the petition in respect that 
the claim had not been made within six months from the date of the injury. 

On appeal the Second Division affirmed. Lord Trayner said : ** It appears 
from sub-section (4) of section 1 that there is a limit of time within which such 
proceedings must be commenced, for that sub-section begins with the words, * If 
within the time hereinafter limited for taking proceedings, 4&c. That matter of 
time is regulated by section 2, which provides that proceedings for the recovery 
under this Act of Compensation for an injury shall not be maintainable unless 
notice of the accident has been given as soon as practicable after the happening 
thereof, . . . and unless the claim for compensation with respect to such accident 
has been made within six months from the occurrence of the accident causing the 
injury, or in case of death, within six months from the time of death.' Now, if 
we look at the case, we find the appellants maintain that the letter of 7 th 
November was in law equivalent to a claim. I think that on the most liberal 
interpretation which we can give to that letter, we cannot regard it as a claim. It 
is a notice of the accident, and intimates an intention of making a claim, but it is 
not a claim." 
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^'imm^^^' Mnrnin u. Oalderwood (Ho. 2). 

^^^®- 1 F. 862 ; 36 S.L.R. 648 ; 7 S.L.T. No. 25. 

Sect, 7(1), Building thirty feet in height — Demolition — Steam crane, 

MuRNiN, a labourer, was employed by Calderwood, a builder and contractor. 
On the occasion of the accident Murnin was engaged in demolishing a wing of a 
building, in which process of demolition a steam crane was being used. The 
building, before demolition began, had exceeded thirty feet in height, but the 
wing in question had never exceeded thirty feet. At the time of the accident 
no part of the building exceeded thirty feet. The Sheriff held that as no part of 
the building exceeded thirty feet at the time of the accident, the work was not 
an engineering work in the sense of section 7 of the Act. 

On appeal the First Division held that this decision was wrong, and that the 
thirty feet limit did not exclude the case. Lord President Robertson, in deliver- 
ing the judgment of the Court, said : " The Sheriff-Substitute thinks that the fact 
of a steam crane being used does not bring the case within the section. I think 
that it does, and the decision of the Court of Appeal in Miller v. Tomkinson d: Co,, 
L.R. (1899), 1 Q.B. 374 (supra, p. 5), is expressly to that effect. ... Of course 
I add it need not be an engineering work." 

c. of s. (Scot.). M'Lean u. Oarse & Holmes. 

^^1899.*^' 1 F. 878 ; 36 S.L.R. 678 ; 7 S.L.T. No. 40. 

Sect. 2 (1), Delay in giving notice^— Prejudice to defence — Onus of Proof , 

M'Lean, a holder on, was employed by Carse k Holmes at repairs being executed 
by them on a vessel lying in dock. His job began on 2nd November, 1898, and 
on the 4th, while engaged in screwing up a bolt he was injured through the screw- 
key slipping and causing his arm to strike against an obstacle, whereby he now 
alleged his arm was very badly hurt and the bone affected. He continued to work 
on that day and on the 5th, on which, being a Saturday, he drew his pay. On 
Monday the 7th he returned to his employment, and completed his job at 2.30, 
when he was paid, and his employment ceased. He gave no intimation of 
any kind of the alleged accident until 28th November, and did not give notice 
under the Act until some days after that. No satisfactory explanation was given 
as to his reason for not reporting the accident. The Sheriff, without further 
inquiry, dismissed the case, since the workman had not given notice before 
leaving his employment, and no reasonable explanation of the delay was offered. 

On appeal the First Division reversed. The Court observed that the Act said 
that even supposing there is no good reason for want of notice, that would not annul 
the application if it appeared in the proceedings that the employer had not been 
prejudiced. The delay of three weeks did not per se instruct prejudice, and the 
Sheriff should not have cut the proceedings short without ascertaining that matter 
of fact. The Court accordingly held that the application was not precluded by 
the facts disclosed, and that it was open to M'Lean to prove that Carse & Holmes 
were not, in fact, prejudiced in their defence by the want of notice. 
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Campbell u. Oaledonian Railway. c.ofS.(Soot). 

" oth Jane, 

1 F. 887; 36 S.L.R. 699; 7 S.L.T. No. 53. . 18»»- 

Seci, 1 (2) (6), Damages or compensation — Election — Bar, 

Campbell, a boy of sixteen, raised an action of damages at common law and under 
the Employers* Liability Act against the Caledonian Railway for injuries received 
while in their employment on account of their alleged negligence. The Railway 
Company stated that Campbell had claimed compensation from them under the 
Workmen's Compensation Act, and that they had paid him one-half his average 
weekly wage from the end of the fortnight following the injury (2nd January, 
1899) down to date (6th May, 1899), amounting in all to £3, 198. 2d., and that 
compensation continued to be paid. They pleaded that Campbell having claimed 
and received from the Company compensation under the Act, and the Company 
being still willing to pay, his action was barred. Campbell answered that while 
he had received these payments, he had done so without the knowledge of his 
solicitor, and that he had accepted them on an assurance given by the Company's 
agent to his mother that it would not affect any claim he might have against the 
Company. Consequently, and in respect that the payments had been made in 
bad faith, and without notice to him of the footing on which they were made, the 
Company were barred from founding on them. 

The First Division in approving of issues for the trial of the cause, allowed the 
following counter-issue for the Company : — " Whether the pursuer accepted from 
the defenders compensation under and in terms of the Workmen's Compensation 
Act, 1897, in respect of the accident founded onf" At the trial of the cause 
Lord President Robertson directed the jury that election implied that the boy 
understood what it was he was taking, and understood on the other hand what he 
was rejecting. 

Small (/. M'Oormick & Swing. c.efs.(Soot). 

6th June, 
1 F. 883, 36 S.L.R. 700 ; 7 8.L.T. No. 54. 1899. 

Sect. 7 (2), " Workman ''—Casual labour. 

Small, a quay labourer, was killed on 4th November, 1898, while working for 
MKUormick k Ewing at an employment within the meaning of the Act. The 
deceased had been employed by M*Cormick <fe Ewing from 29th October, 1896, 
at irregular intervals, down to the date of his death. The total number of days 
on which he had been employed during that period, amounted to seventy-seven, 
and there had been no employment at all between 8th July and 6th December, 
1897. On the days he was employed he had worked for periods varying from 
three to fifteen hours. He was employed and paid by the hour, and could leave 
or be dismissed at the end of any hour, but for convenience wages were drawn at 
the end of each day for the number of hours worked. His earnings during the 
employment mentioned amounted to £21, 15s. 9d. The Sheriff found his 
dependants entitled to compensation. He arrived at Small's average weekly 
earnings by dividing the 77 days by 6, being the number of lawful working days 
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in a week, and then divided the total earnings (£21, 158. 4d.) by the number of 
weeks so ascertained, which produced £1, ISs. 6d. One hundred and fifty-six 
times this sum gave £261, 58. which he allocated among the dependants. 

On appeal the First Division affirmed the Sheriff-Substitute in so far as he 
held that Small, looking to the nature of his employment, was a " workman " 
within the meaning of the Act, and that his dependants were entitled to compen- 
sation. 

Same Case. 

First Schedxde (1) (a) (i), ** Average weekly earnings " — Broken time — Finding 

of continuous employment one of fact. 

The Court held that the Sheriff-Substitute had erred in his method of com- 
puting the average weekly earnings. Lord President Robertson, in speaking of 
the period of employment, said : '^ The Sheriff has found as matter of fact that 
the deceased was employed by Messrs. M*Cormick & Ewing from 29th October 
1896 to 4th November 1898. It seems to me, therefore, that the period is 
decided for us to be the period from 29th October 1896 to 4th November 1898 
and that comes to 105 weeks. . . . He earned in the aggregate over the whole 
period £21, 5s. 9d.; I say that you must divide that by 105 and that gives you 
48. 2d." Perincuriam 156 times that sum, being £33, 98. 2d., was inserted in the 
interlocutor as the amount divisible among the dependants, but on its being 
subsequently pointed out to the Court that the Act allowed a minimum of £150, 
the interlocutor was altered accordingly. 



c. A. (Eng.). Appleby u, Horseley Co., Ltd. (Ho. 1). 

^^*189r^* 68 L.J., Q.B. 892 ; [1899] 2 Q.B. 521 ; 80 L.T. 853 ; 15 T.L.R. 410. 

First Schedule (1) (a) (i). Average weekly earnings during prior three years 
or less period — Period prior to break in the employment not considered, 

Appleby was in the employment of the Horsley Co. as a riveter from December 
1895 to March 1896, earning £2, 10s. a week. He then ceased work for eleven 
months in consequence of an accident. In February, 1897, he began work again 
with the Horseley Go. as a timekeeper and storekeeper at a wage of £1, 10s. a 
week, and in September, 1898, he met with the injury which resulted in his 
death. The County Court Judge held that there had been a break in the work- 
man's employment and fixed the compensation at 156 times the workman's average 
weekly earnings during the two periods, December 1895 to March 1896 and 
February 1897 to September 1898. 

On Appeal Court differing from the County Court Judge, held that the 
compensation must be computed upon the basis of the workman's average weekly 
earnings during the one period in which he was in their continuous employment 
before the injury, namely, from February 1897 to September 1898. A. L. 
Smith, L. J., said : **In my opinion * employment' throughout clause 1 [of the 
First Schedule] is to be read as * continuous employment.' " 



APPLEBY V. HORSELEY CO., LTD, 29 



Appleby u. Horseley Co., Ltd. (Ho. 2). ^i(^i j^^,^ 

68 L.J., Q.B. 894 ; [1899] 2 Q.B. 621 ; 80 L.T. 855 ; 15 T.L.R. 410. ^®^^- 

Sect. 4, Worhmm'a CompenscUion RuU$y 1898, 19 & 23 (1) {2)-^ Indemnity— 
Undertaker and contractor both respondents — Notice of indemnity claim 
required. 

In an application for compensation by the dependants of Appleby who was fatally 
injured in the course of his employment both Henry Lovatt, the undertaker of 
the work in which the workman met his death, and the Horseley Co., Ltd., the 
contractors who employed the deceased workman were called as respondents in 
terms of rule 2 (2) of the Workmen's Compensation Rules. The County Court 
Judge, in awarding compensation, ordered the contractors to indemnify the under- 
taker for the amount of compensation awarded. No notice of a claim by Lovatt 
to be indemnified by the Horseley Co. was filed. 

Rule 19 provides — "Where a respondent claims to be entitled under section 4 
or section 6 of the Act or otherwise to indemnity over against any person not a 
party to the arbitration, he shall, five clear days before the day fixed for proceeding 
with the arbitration, file a notice of his claim.'' 

Rule 23 provides — "(1) Where a respondent claims to be entitled to indemnity 
against any other respondent a like notice may be issued and the like procedure 
may be adopted for the determination of questions between the respondents as 
might be issued and adopted if such last-mentioned respondent were a third party ; 
(2) Provided that where both the undertakers as defined by the Act and a con- 
tractor with them are made respondents to an arbitration, and it is decided in such 
arbitration that the contractor is liable to pay compensation under the Act, the 
Judge may, without any consent or admission of liability on the part of such 
contractor, make an award ... in favour of the undertakers against the con- 
tractor.'* 

The Court, reversing the decision of the County Court Judge, held that Lovatt, 
not having filed a notice of his claim to indemnity was not entitled to an order on 
the Horseley Co. to indemnify him. A. L. Smith, L. J., said : " The meaning of 
these rules clearly is that where the respondent to an application under the Act 
invokes the indemnity procedure, whether it be against a person who is not a party 
to the application, or against the person who is a respondent to the application, and 
whether the respondent be an undertaker or not, he must give the five days' 
notice prescribed by rule 19. It is contended, however, that where the undertaker 
and contractor are both, as here, respondents to the application for compensation, 
the County Court Judge may make an order for indemnity without any notice of 
a claim to an indemnity having been given. That, in my opinion, is not the true 
view of the rule. It seems to me, upon the true construction of the rules, that 
a notice of claim is required in all cases." 
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c A.(Eng.). Brown u. Scott. 

lOth June, 

!«»»• Times Newspaper, 12th June, 1899. 

JSect. 1 (1), *^ Arising out of and in the course of the emplof/meni*^ — 
Question of Fact — Boy oiling running machine. 

Brown, a boy of thirteen, was employed by Scott, who was making a reservoir, 
to assist generally the men at the work. On one occasion he had been ordered 
by his foreman to oil some machinery, and on a subsequent day a fellow-workman 
told Brown that his foreman had said he was to oil a certain machine. This 
machine was running and the workman refused to stop it at Brown's request. 
While engaged in oiling the machine Brown was injured. The County Court 
judge awarded compensation. 

The Court of Appeal, Yaughan Williams, L. J., dissenting, held that there was 
evidence to support the finding that the accident arose out of and in the course of 
Brown's employment. 

c. of s. (Scot.). Olement u. Bell & Sons. 

13th Jane, 

1899. 1 F. 924; 36 S.L.R. 725; 7 S.L.T. No. 67. 

Sect, 7 (2) (6), " Dependant " — Illegitimate child of/emale excluded, 

Clement, a two-year-old illegitimate daughter of a woman who was killed while 
in the employment of Bell & Sons at their factory, sought compensation from 
them. The Sheriff dismissed the application for compensation on the ground of 
no title to sue. 

The Second Division affirmed his decision. They held that the applicant 
could only insist on a claim for compensation under the Act if she had a title to 
sue for damages at common law on account of her mother's death. But it had 
been decided that such a claim of damages could only be insisted in by one 
between whom and the deceased there existed a reciprocal obligation of support 
As an iUegitimate child was not bound to support its mother there was no such 
reciprocal obligation, and the fact that the child had a claim for aliment against 
its mother did not affect the question. 

0. A. (Eng.). Skeggs u. Keen (Ho. 2). 

1899. * Times Newspaper, 19th June, 1899. 

Sect, 1 (4), Unsuccessful proceedings independent of Act — Workman's Costs — 
Jurisdiction of Covmiy Court Judge to award Workman Costs. 

Skeoob brought an action against Messrs. Keen under the Employers Liability 
Act, 1880. Messrs. Keen admitted their liability under the Workmen's 
Compensation Act, 1897, but denied liability under the Employers Liability Act, 
1880. Skeggs, failing in the action, made an application to have compensation 
assessed under Sect. 1 (4) of the Act of 1897, and the County Court Judge 
awarded JB23, 4s. Subsequently Skegg's solicitor carried in a bill of costs. The 
County Court judge found as a fact that practically all the costs had been caused 
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by Skeggs bringing his action under the Employers Liability Act, 1880, and held 

that in any case he had no jurisdiction to award Skegg's costs. The workman 

appealed. 

The Court of Appeal held that the County Court Judge was correct 

Rigby, L.J., without deciding the point, inclined to the opinion that Sect. 1 

(4) did not give to the County Court judge any jurisdiction to grant costs to the 

workman. 

Bell & Sime u. Whitton. c.ofs.(Soot.). 

16th June, 

1 F. 942 ; 36 S.L.R. 754; 7 S.L.T. No. 86. 1899. 

Sect, 7 (1), Not " ahout a Factory " — Carter distant two miles/rom Factory, 

Whitton was employed as a carter by Bell & Sime, timber merchants, whose 
premises were a factory in the meaning of the Factory Act of 1878. On the day 
of the accident Whitton was directed to yoke and take a cart, which had been 
previously loaded with wood, from their works to a building in the course of 
erection. When on his way to the building, and about two miles from the works, 
a retaining wall supporting the road gave way, whereby Whitton was killed. The 
Sheriff held that Bell & Sime were liable under the Act. 

On appeal the First Division reversed this finding and held that the accident 
did not occur ** on, in, or about " the factory. Lord President Robertson said : 
" For the distance of two miles the carter was simply upon the high road, having 
departed from the factory, and passing along the road just like any other wayfarer, 
and exposed to the same risks. ... I quite understand that if it were the 
practice to load at a place no considerable distance from the factory, no one would 
say that it was not a place " about " the factory. But in the present case there 
is nothing of that kind, for the place is not specially connected with the factory 
by use, or in any way, the carter having been on the road as a wayfarer for two 
miles." 

Same Casb. 

Second Schedule (14) (c). Law or Fact. 

It was explained that this decision, overturning that of the arbitrator which 
involved a finding that the accident happened '' about ** the factory, was consistent 
with the case of Powell v. Brovm^ sttpra^ p. 3. There the element of proximity 
being admitted, the question of ^< about *' was held to be one for the decision of 
the arbitrator as a matter of fact. Here proximity was negatived by the findings 
of the Sheriff, and the question was whether " about " should receive its ordinary 
or a remote meaning. 

Brown u. Harriot. c.A.(ire.). 

20th June, 
33 Ir. L.T. 123. 1899. 

Sect. 7 (2), " Factory " — Ship being repaired in Dock. 

Bbowk was employed by Herriot as a " rigger " in carrying out certain alterations 
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on a sailing vessel in a floating dock. While so engaged he was killed by a 
block falling on him. The County Court Judge awarded compensation. 

The Court of appeal, following Woodham v. Atlantic Transport Co,, supra, 
p. 1, and Flowers v. Chambers, supra, p. 21, held that the ship in dock was not a 
factory within the meaning of the Act. 

Same Casb. 
Sect. 7 (2), Factory Act, 1895, Sect, 93 (3)—" Mechanical Power,'* 

Fitzgibbon, L. J., stated that the expression " mechanical power '' in the Factory 

Act, 1895, sect. 93 (3), meant motive power such as steam, water, electricity and 

the like, and could not be construed so as to include a ship's windlass worked by 

hand. 

Same Case. 

Sect, 7 (2), Loading and unloading ship in Dock — Repairing materials. 

The Court of Appeal held that the putting of masts in to a vessel or the 
removal of part of the vessel was not loading or unloading the vessel. 

o. A. (Eng.). Silvester u. Oude. 

^^%i^^' 15 T.L.R. 434. 

Workman's Compensation Act Rules, 1898, Rule 17. 

Silvester, a labourer, was injured while employed by Cude on a building. He 
filed a request for arbitration, but in his particulars did not allege that the 
building was over thirty feet in height. Cude did not file any answer. At the 
hearing Cude sought to give evidence as to the height of the building. This the 
County Court Judge refused to allow on the ground that Cude had not filed an 
answer under Rule 17. No evidence as to the height of the building was given 
and the County Court Judge held that it was over thirty feet in height, and 
awarded Compensation. 

Rule 17 of the Workman's Compensation Rules, 1898, is: — "(1.) If any 
respondent desires to disclaim any interest in the subject-matter of the arbitration, 
or considers that the applicant's particulars are in any respect inaccurate or 
incomplete, or desires to bring any fact or document to the notice of the judge, or 
intends to rely on the fact that notice of the accident was not served in accordance 
with section 2 of the Act, or that the claim for compensation was not made 
within the time limited by the said section, or intends to deny (wholly or 
partially) his liability to pay compensation under the Act, he shall, ten clear days 
at least before the day fixed for proceeding with the arbitration, file with the 
registrar an answer, stating his name and address, and the name and address of 
his solicitor (if any), and stating that he disclaims any interest in the subject-matter 
of the arbitration, or stating in what respect the particulars are inaccurate or 
incomplete, or stating concisely any fact or document which he desires to bring to 
the notice of the judge, or on which he intends to rely, or the grounds on and the 
extent to which he denies liability. 
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" (3.) Subject to any answer so filed, and to the provisions of the next following 
paragraph, the applicant's particulars, and, in the case of a claim for compensation, 
the liability to pay compensation under the Act shall be taken to be admitted. 

" (4.) Provided, that in case of non-compliance with this Rule, and of the 
applicants not consenting at the arbitration to permit a respondent to avail him- 
self of any matter of which he should, pursuant to this rule, have given notice 
by filing an answer, the judge may, on such terms as he shall think fit, either 
proceed with the arbitration and allow the respondent to avail himself of such 
matter, or adjourn the arbitration to enable the respondent to file such answer.'' 

The Court of Appeal upheld the decision of the County Court Judge 
on the ground that he had found as a fact that the building was over thirty feet 
in height, and also that Rule 17 (4) did not preclude the County Court Judge from 
taking a third course not mentioned therein. 



Hanlin v. Melrose & Thomson. c.ofs.(Soot.). 

27th June, 

1 F. 1012 ; 36 S.L.R. 814 ; 7 S.L.T. No. 95. 189a. 

SecL 7 (2) (6), " Dependants " — Grandchild is within degree of relationship, 

John Hanun had for his paternal grandfather Edward Hanlin, on whom he was 
dependent, his father having predeceased. Edward Hanlin met his death while 
employed by Melrose k Thomson at the erection of a building to which section 7 
applied, and John Hanlin sought compensation from them. The Sheriff sustained 
his title to claim. 

On appeal the Second Division adhered, rejecting the contention that the 
claimant had no title under the Act, since a grandchild had no title by the law 
of Scotland to sue for damages for the death of his grandfather. 

Lord Trayner said : ^' I think the rule of the law of Scotland is, that there is 
such a right to sue when there is between the deceased and the person claiming 
in respect of his death, near relationship, and a mutual obligation to support in 
case of necessity. Here the person claiming is the grandchild of the workman 
and therefore there existed between them both near relationship and a mutual 
obligation of support. I am consequently of opinion (assuming that the applicant 
was in fact dependant on his grandfather), that the applicant has a title to claim 
compensation for his grandfather's death under the Workmen's Compensation Act." 

Bae V. Fraser. c. of s. (Scot). 

28 th June, 

1 F. 1017 ; 36 S.L.R. 782 ; 7 S.L.T. No. 104. 1899. 

Sect. (7) (2), " Engineering work" — Purchaser 0/ disused plant removing it 

from work — Removing plant. 

Rai, along with two other men, was employed by Fraser, to raise on to a lorry by 
means of a hydraulic jack, an air compressor which Fraser had purchased, and 
which was lying on a quay on the Clyde. The air compressor had been used in 
connection with the erection of a bridge over the river, but having served its 
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purpose had been sold. In the course of the operation the air compressor fell on 
Bae and killed him. The Sheriff held that Eraser was not the undertaker of an 
engineering work. 

On appeal the First Division adhered. " It is quite plain," said Lord M'Laren, 
*' that the removal of an engineering tool which had done its work and had been 
sold is not a work of construction, alteration or repair/' 

Same Case. 

Procedure — Act of Sederunt also Sect, 9 (ff) — Remit of ettUed case for amendment. 

The Court refused to remit the stated case to the Sheriff for re-statement 
(under section 9 (g) of the Act of Sederunt of 3rd June, 1898), upon the question 
as to the compressor being machinery to which section 23 of the Factory Act of 
1895 applied, and hence a factory within the meaning of the Compensation Act — 
Lord President Robertson said : " What right have we to make use of a case 
stated on this specific question in order to have a hearing before the Sheriff of a 
point omitted before the Sheriff t The condition on which these cases are stated 
is, that the Sheriff was to determine the case summarily, and then to state the 
question which has been argued to him and decided by him for the consideration 
of this Court. We may send the case down to the Sheriff in order to have a 
clearer statement of that question, or if the case be obscure we may require him 
to re-state it, but that does not authorise us to ask for another statement of law, 
or require him to have a re-hearing." 

Same Case. 
Act of Sederunt^ Schedule B, — Form of Stated Case, 

The appeal as presented had appended to it a note by the Sheriff-Substitute. 
The Court ordered this to be deleted. 



0. of s.(Soot.). Todd u. Caledonian 

29fch June, 

18»9. 1 F. 1047 ; 36 S.L.R 784; 7 S.L.T. No. 118. 

Sect, 1 (1), ** Course of employment" — Engine driver walking 

along line to sign off, 

Todd, an engine driver in the employment of the Caledonian Railway Co., 
came off active duty at a siding a short distance from a station at which the 
Company's rules required him to report himself and sign off He was entitled to 
wages until he signed off. On leaving his engine he had necessarily to travel part of 
the way on the line, and thereafter he, according to a practice which was not 
prohibited by any rule or by-law, took the nearest way to the station along the 
line, instead of leaving the line at a point where there was a gate (not always un- 
locked) giving access to a road. When he had passed this point a few yards he 
was overtaken by a train and killed. He had been warned that this train was 
approaching on the main line, but when last seen, immediately before the train 
reached him, he was walking in the four-foot way, apparently making for 
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the left-hand side, where there was room to stand clear. The Sheriff decided that 
the accident arose out of and in course of the employment. 

On appeal the First Division affirmed the judgment, holding that at the time 
he was injured Todd was still under his contract with the Company, and was on 
their works for the purpose of reaching a particular place where it was his duty 
to be. The circumstance that the effective part of his duty had ceased, and that 
he was on his way home was immaterial, and opinions were expressed that a miner 
making his way through a mine to or from the working face (per Lord M*Laren), 
and a factory hand making his way out of a factory on the ringing of the bell 
intimating the cessation of work (per Lord Kinnear), would also be in the course 
of the employment. 

Same Casr. 

Sect, 1 (2) (c), ^^ Serious and Wilful Misconduct** — Railway Servant 

walking on line. 

The Court also affirmed the Sheriff's decision — holding that Todd's conduct 
did not amount to serious and wilful misconduct. Todd was entitled to take 
said route to the station, and the question was therefore narrowed to the particular 
mode he took to guard against the risks. That was only a question of negligence 
which was not the defence raised by the statute. After pointing out that Todd 
was in a different position from a person who had no occasion at all to be on a 
line of rails, Lord Kinnear said : " That an experienced railway servant should 
be walking on the four-foot way at the time a train overtakes him, may be owing 
to n^ligence, or to rashness, or to error of judgment, or to some inevitable accident, 
or it may be to serious and wilful misconduct ; but we cannot ascribe it to any one 
of these causes without some evidence to show that it is to be attributed to one 
or the other. ... If the Sheriff had found that the deceased was transgressing any 
rule or by-law of the Company in being there (i.e., on the lines), a totally different 
question would have arisen, but he finds expressly that there was no such rule 
or by-law." 

Jackson v. Rodger & Co. (No. 1). c. of a (Scot.). 

4th July. 
1 F. 1053; 36 S.L.R. 851 ; 7 S.L.T. No. 108. 1899. 

Sect, 7(1) (2), Dock — Occupier — Shipbuilder employing Contractor to Engine a 

Ship lying in Dock, 

Jackson averred that he was employed as an engine-fitter by Hall & Co., marine 
engineers, Govan. On the day of the accident while working at the s.8. Craigneuky 
a new ship on which the engines were being erected and fitted, he was injured by 
a piece of timber falling on him. The Craigneuk was being built by Rodger & 
Co., shipbuilders, Port-Glasgow, under a contract with the purchasers whereby the 
former undertook to supply the vessel and engines. Rodger & Co. entered into a 
sub-contract with Hall & Co. for the supply of the engines, and after the vessel 
was launched at Port-Glasgow it was taken to Cessnock Dock, Glasgow, to have 
her engines put in. It was not stated that mechanical power was being used. 
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The Sheriff, without taking a proof, dismissed the application. He held that 
Jackson had not stated a relevant case against Rodger & Co. as occupiers of a 
factory, or as occupiers of a place ** near ** their shipbuilding yard, since it was a 
matter of common knowledge that Cessnock Dock and Port-Glasgow were about 
fifteen miles apart. 

The question of law stated on appeal was — "Whether Rodger & Co. were 
within the meaning of section 7 occupiers of the Cessnock Dock as a factory, 
which is a shipbuilding yard, on the occasion libelled 1 " The Second Division 
answered the question in the affirmative, and remitted to the Sheriff to proceed. 
Dock. It was said that the dock was a factory in the sense of the Compensation Act, 
sect. 7, in terms of which the Factory Act of 1895 applies to a dock. When 
Rodger & Co. placed the vessel in Cessnock Dock, and the work of putting in 
and fitting the engines proceeded there, they were occupiers of that dock as a 
factory, in the meaning of section 23 of the last-mentioned Act, which defined 
occupier as " the person having the actual use or occupation of a dock . . . or of 
any premises within the same or forming part thereof.'' Lord Trayner said : 
** They were occupying or using it or such part of it as was required by them for 
the purpose of executing their contract It was as much in their occupation for 
the time being (so far as their work was concerned) as if it had been their own 
shipbuilding yard." 

Same Case. 

Sect. 7 (3), •• Ifear Shipbuilding Yard.'' 

On the question whether the Cessnock Dock was a dock, river or tidal water 
near the shipbuilding yard of Rodger & Co. within the meaning of section 7 (3) of 
the Compensation Act the Court expressed an opinion in the negative, "That 
sub-section," said L. J.-C. Macdonald, " was intended to cover the removal of a 
vessel outside a yard while the work on it was still being done from the yard, as 
in the case of a vessel being launched and work done on her while lying in the 
water near the yard." See same case, in/raf p. 53. 



c.ofs.(Sc(>t.). Barrett u. North British 

nth July, 

1899. 1 F. 1139 ; 36 S.L.R. 874; 7 S.L.T. No. 120. 

First Schedvle (1) (a) (ii), ^^ Partial dependants" — Son paying toages 

into common family fund. 

Barrett while in the employment of the Railway Company was run over by a 
train and killed. He had been slightly over a month in their employment, and 
his average weekly earnings were 20s. 3d. At the time of the accident he was 
living in family with his parents and their other five children, but for some years 
before he had been a sailor, and sometimes away from home during long periods. 
His father was a carter earning about 23s. a-week, and his mother had worked at 
a mill and earned 9s. a-week, until, being in feeble health, she had ceased doing 
so at the deceased's request, and in consideration of his allowing her to draw his 
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half pay as sailor, amounting to 30s. a-month. He regularly gave up his whole 
earnings to his mother for herself and her family, receiving back about 2s. or Ss. 
a-week as pocket money, and enough to buy clothing for himself. The family 
were unhealthy and required his contributions to keep them provided with the 
plain common necessaries of life. The application was made at the instance of 
the father and mother of the deceased, and the Sheriff found them entitled 
jointly and severally to £75. 

On appeal the First Division held that the facts showed that the father was 
in part dependent on the earnings of the deceased, and affirmed the award 
of je75. 

Samb Case. 

Sect, 7 (2) (6), YThen both parents survive, /other alone is " dependant" 

The Court held that the Sheriff had erred in making the award also in favour 
of the mother. The Lord President in delivering the judgment of the Court 
said : "The case of Whitehead v. Blake, 20 R. 1045, is a direct authority for the 
father being the sole proper pursuer in a case of this kind. We have to consider 
the common law, because the statute prescribes the common law as defining who 
have a title to make an application of this kind. Now in the circumstances of 
this family it is clear that the father is the proper dependant where the loss of the 
deceased has caused the cessation of a contribution which was necessary for the 
living of the family of which the father was the head. . . . The mother was 
merely the recipient of the money which she passed on to the father for the use 
of the establishment." 



Devine u. Oaledonian Bailway. c.ofs.(Soot.). 

1 F. 1105 ; 36 S.L.R. 877 ; 7 S.L.T. No. 128. ^^1899!^^* 

Sect, 7 (1) (2), " On, in, or aboiU a railway *' — Bailway carter at general terminus, 

Devine was employed as a carter by the Caledonian Railway Co., and on the 
day of the accident was, along with his lorry, within the company's premises at a 
shed general terminus for the purpose of taking delivery of chains from railway 
waggons there. Devine was standing talking to tuiother lorryman there, both 
waiting their turn for loading, when from some unexplained cause Devine's horse 
started and wheeled round. Devine in his endeavours to catch and stop the 
horse was crushed to death between his own lorry and that of the other 
lorryman. The Sheriff found that the accident arose out of and in course of 
employment on, in, or about a railway. 

On appeal the Second Division came to the same conclusion. L. J.-C. Macdonald 
said: " The Regulation of Railways Act of 1873 defines the term 'railway' as 
including * every station, siding, wharf, or dock, of or belonging to such railway,' 
and used for ' the purposes of public traffic,' that is to say, that a railway is any 
place to which the rails go, and any place near the rails used for taking goods to 
or from the rails." 
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Same Case. 

Sect. 1(1), sect, 7 (1), " Arising out of and in course of the employment" — 
" On, in, or cibout a railway " — Carting cU general terminus. 

The Court rejected the argument that the deceased was not employed on in or 
about a railway because he was doing carting work. They also found that 
althoui^h the horse started from some unexplained cause, the deceased was in the 
course of the employment while endeavouring to stop it. 



c. A. (Eng.). Ohandler u. Smith. 

^^m^!^' 68 L.J., Q.B. 909; [1899] 2 Q.B. 506 ; 81 L.T. 317 ; 15 T.L.R. 480. 

Sect, 1 (2) (a), Disablement from earning full wages for two weeks — 

Full wages paid as act of grace. 

Chandler was in the employment of a carpet manufacturer as foreman, 
superintending the weaving department at a wage of £Z per week. His duties 
included adjusting the machines when necessary and cutting and putting in 
pattern cards. While adjusting a machine he had his right thumb injured so 
that it required to be amputated. Except on the day of the accident he was only 
absent from the factory in consequence thereof for occasional periods of about an 
hour each, extending over four weeks, when he went to the infirmary to have 
his hand dressed. His employer paid him the same wages after as before the 
accident, but he was unable after the accident to do any other work than 
supervision, and it was admitted that his wage-earning power as a factory foreman 
was materially decreased. Another workman was employed at an extra wage to 
do the work upon the machinery which Chandler had formerly done. The 
County Court Judge decided that full wages had been paid to Chandler for two 
weeks after the accident, not as a matter of grace, but under his contract of 
service, and that Chandler, not having been disabled for a period of at least two 
weeks from earning full wages, was not entitled to compensation. 

In allowing the appeal, A. L. Smith, L.J., after remarking that the question 
was whether a man mutilated and injured for life was prevented from obtaining 
compensation by reason of section 1 (2) (a), said : " The meaning of the section 
in my judgment is that if the accident be of such a nature that the man is by 
law entitled during the two weeks immediately following the accident to recover 
full wages from his master at the same work at which he was employed as before 
the accident, then such an accident is not to give rise to a claim by the workman 
against his master under the Act. . . . There is no evidence that the workman 
could at law have exacted from his master the full wage to which he had been 
entitled before the accident, and indeed he could not have done so, and 
consequently there is no evidence that the payment of the full wage was not 
an act of grace of the master.'' It was added by Bigby, L.J., that the disability 
referred to did not depend on the greater or smaller liberality of the employer, 
but was a physical disability depending on the capacity of the workman to 



PAGAN V. MURDOCH. 39 



perfonn the work at which he was employed at the time of the accident as 
efficiently as he did before. 

Same Casb. 
Second Schedule (4), Appeal — Competency — Finding infant — No evidence. 

A. L. Smith, L. J., said : " We have ever held that a finding of fact of a 
County Court Judge binds us, and that it is only on a matter of law that there is 
an appeal ; but if a learned County Court judge decides a fact when there is no 
evidence upon which he could find it, this is a matter of law, for in such a case he 
has misdirected himself and this is law." The Court held that there was no 
evidence on which the County Court Judge could find that Chandler's wages after 
the accident were paid to him under legal obligation. 

Same Case. 

Sect. 1 (1) and (3), First Schedule (12) — Procedure where no actual loss 

of usages — Declaration of Liability. 

In the circumstances above set forth, the Court of Appeal held that the proper 
course was for the County Court judge to make a declaration of liability and 
adjourn the question of the amount and duration of compensation. " If you may 
review the award when the facts have been ascertained for certain, it seems only 
reasonable that you may postpone the fixing of the amount of compensation until 
the facts are ascertained to which the measure is to be applied " {per Vaughan 
Williams, L.J.). 

Faeran u. Murdoch. ^-^^l? l^?**-)- 

^ 18th July, 

1 F. 1179; 36 S.L.R. 921 ; 7 S.L.T. No. 135. 1899. 

First Schedule (1) (a), Tide to Claim — Widow wholly dependent excludes 

Jather in part dependent. 

John Fagan met his death while in the employment of Murdoch, in circumstances 
to which the Compensation Act applied. He left a widow who was wholly and 
a father who was partially dependent on him. By agreement between Murdoch 
and Fagan's widow, the latter accepted the sum of JB80 as in full of all claims 
then competent to her or which might arise through the death of her said 
husband, in addition to the sum of £20 for funeral expenses. The earnings of 
the deceased for the three previous years were JB187. Thereafter Patrick Fagan, 
took proceedings against Murdoch, claiming JB200 as compensation, and the 
Sheriff awarded him £25 as a partial dependant 

On appeal the First Division dismissed the claim. Lord President Robertson 
in delivering the judgment of the Court said : " In my opinion no one who was 
only partially dependent on the deceased can claim compensation, if a person 
exists who was wholly dependent on the deceased. It seems to me that the first 
section of the First Schedule, when read as a whole, defines the total liability of 
the employer, and presents three alternative cases which are mutually exclusive. 
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If there are persons wholly dependent, then the employer has got to pay three 
years' earnings. . . . The next case contemplated is that of those partially 
dependent, hut their right is conditioned hy the opening words, * if the workman 
does not leave any such ' (t.«., wholly dependent) * dependents.' If he has left 
such wholly dependent dependants, then the Act does nothing for the partially 
dependent. There is no provision authorising the arbitrator to carve a provision 
for them out of what is devoted to the wholly dependent, and no provision for 
any further liability on the part of the employer than what is set forth in the 
three cases put in the sub-section." 



c. A. (Ire.). Blair u. Dundalk & Newry Steam Packet Oo. 

21it July, ^ 

1899. 33 Ir. L.T.R. 132. 

Sect, 7 (1) and (2), Factory Act, 1895, sect 2^—'' Factory ''^Process of loading 
or unloading — Winch on Steamer used for raising cargo from hold, 

Blair was injured while employed in raising cargo from the hold of one of the 
Dundalk and Newry Steam Packet Company's steamships. The cargo was 
raised from the hold to the deck by a steam winch on the steamer and was then 
removed on to the quay by means of trucks. The County Court Judge held that 
the winch was not machinery to which section 23 of the Factory Act, 1895, 
applied, on the ground that the winch was only ancillary to the unloading, and 
made an award in favour of the employers. The workman appealed. 
The Court of Appeal upheld the decision of the County Court Judge. 



c. A. (Eng.). Haddock v. Humphreys (No. 1). 

31tt Julji 
1899. Times Newspaper, Ist August, 1899. 

Practice — Security for Costs ^Trades Union — County Court Costs paid. 

An application was made that the appellant, the widow of a workman who had 
been killed, should give security for the costs of the appeal, on the ground of 
poverty. It appeared that the case had been taken up by a Trades Union and 
that the costs in the County Court had been paid. 

The Court made an order for security to the amount of JB15. 



G. of s. (Soot). M'Donald u. Hobbes & Samuel. 

17 th October, 

1899. 2 F. 3 ; 37 S.L.R. 4; 7 S.L.T. No. 171. 

Sect, 7, Second Schedule 14 (c) — Question of law — Ladder is not ** scaffolding,** 

McDonald was engaged in painting the interior of a meat market, a building over 
thirty feet in height, and stood on a ladder while so doing. A tradesman accident- 
ally overturned the ladder while swinging the carcase of a bullock, and M 'Donald 
was precipitated to the ground and killed. The Sheriff held that the building 
was not being repaired by means of " scaffolding," and refused to award compensa- 
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tion. An appeal was taken on the question whether the ladder used by M*Donald 
was " scaflfolding." 

The Court held that the ladder was not scaffolding. 

Same Case. 

Act of SederwrUf Sect, 9 (g) — Remit to state further facte raising new question 

of law refused. 

At the hearing of the appeal it was stated by counsel for the appellant that 
the deceased had used appliances other than the ladder, which would amount to 
scaffolding, and a remit to the Sheriff was asked, in order that he might state the 
facts on this point The Court refused the request. Lord Moncreiff said : " The 
question put to us is raised on facts which the parties asked to have stated, and 
I do not think that we should be justified (even if we had the power, which 
I think we have not) in remitting the case to get other facts stated, not to enable 
us the better to decide the question of law put, but in order to raise another 
question of law which has not been put to us." 

United Collieries u. Gavin. c. of s. (Scot.). 

27th October 

2 F. 60 ; 37 S.L.R. 47 ; 7 S.L.T. No. 204. 1899. 

Sect. 1 (3), First Schedule (12), Second Schedule (14) (c) — IncompeteifU for 
arbitrator to decern by default against employer failing to appear at proof 
— Duty of Arbitrator. 

Gavin raised proceedings under the Act before the Sheriff, as arbitrator, who 
appointed a proof for a certain day. On that day he pronounced this inter- 
locutor : — " The Sheriff-Substitute on the motion of the agent for the pursuer, who 
was present with four witnesses, two of whom were medical gentlemen, and was 
prepared to go on with the proof, and in respect that there is no appearance on 
behalf of the defenders at the diet of proof fixed for the day : Finds in terms of 
the prayer of the petition that compensation is due to the pursuer," &c. There- 
after the employers brought a suspension of this decree in the Court of Session. 
The Lord Ordinary dismissed the Note of Suspension. 

On appeal the Court reversed this judgment, and suspended the decree of the 
Sheriff. The Lord President after showing that the Sheriff was sitting as an 
arbitrator and was not bound by the ordinary rules of Sheriff-Court procedure, 
which require a Sheriff to give decree by default in certain circumstances, 
proceeded : ** Now if I am right in holding that it was the duty of the Sheriff 
(arbitrator) although one of the parties was absent, not to give decree by default 
but to ascertain the amount of compensation, it is plain that the extent of his \ 
investigation must depend upon the subject-matter before him, while at the same 
time he would not conjure up objections which the absence of the contradictor 
made it pretty certain did not exist. ... It is not a case where the Sheriff, in 
the exercise of a discretion which all arbitrators are entitled to exercise, has held 
that he was sufficiently informed by personal knowledge and the statement of 
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parties to dispense with a proof. What is recorded in this interlocutor is that the 
Sheriff gave decree in consequence of the absence of the party, and if your Lord- 
ship should hold that his judgment cannot stand, it does not follow that in all 
cases it is the duty of the Sheriflf to examine the witnesses for himself. That 
would depend on the nature of the case presented to him. In the present case it 
is plain that the Sheriff could not know the facts on which he had to decide, and 
he does not base his judgment on any such knowledge." 

c. of 8. (Scot). MVillan u. Barclay, Ourle & Oo. 

^Ksir* 2 F. 91 ; 37 S.L.R. 61 ; 7 S.L.T. No. 218. 

Sect 7 (3), Schedule U (c), Appeal— Question of fact— '' Near'' 

shipbuilding yard, 

McMillan was injured while working in the employment of Barclay, Curie & Co., 
shipbuilders, at a vessel lying in Princes Dock. The vessel had been launched 
from their yard some time before and was taken to Princes Dock to have its 
internal fittings completed. Princes Dock and the shipbuilding yard were both 
on the river Clyde and were about two miles apart. Said dock was the nearest 
public dock to the yard which had no private dock belonging to it. The Sheriff 
held that the said dock was "near" the shipbuilding yard and awarded 
compensation. 

An appeal to the First Division was dismissed. Their Lordships held that the 
question whether a dock was near a yard was a question of fact in each case on 
which the arbitrator was final {Lowth v. Ihhoison [1899], 1 Q.B. 1003, supra, p. 13). 
" We cannot," said Lord Kinnear, " interfere with the decision of the Sheriff upon 
that question of fact unless it be shown that there is some rule of law, or some 
sound doctrine of legal construction, which would have prevented him arriving at 
his conclusion of fact if he had paid attention to it." No such ground of interfer- 
ence existed in the present case. The Sheriff^s finding was not outwith a possible 
construction of the word " near " which had a wider meaning than " about " and 
had been introduced for the purpose of extending the construction of '* factory " in 

the previous part of the section. 

Same Case. 

Sect, 8 (3), Near Shipbuilding Yard, 

The Court also said that, although they did not proceed on that ground, they 
agreed with the Sheriff's finding in fact, and that the sub-section was intended to 
cover the case of a vessel removed to a dock for completion. 

c. A. (Eng.). Edwards v. International Ooal Oo. 

^^^899™* ^*^^ Newspaper, 13th November, 1899. 

Sect, 1 (1), ^^ Arising ov>t of a/nd in the course of the employment" — Workman 
injured while doing work outside his employment — No evidence of order to 
do such work. 

The Court of Appeal held that a workman who was instructed to remove loose 
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coal lying on the roadway of a mine, and who was injured while removing a pro- 
jecting piece of coal from the side of the mine, which he had no orders to do, was 
not injured by accident in the course of his employment. 



Shearer v. KiUer & Sons. c.ofs.(Soot). 

17th Novem- 

2 F. 114 ; 37 S.L.R. 80 ; 7 S.L.T. Na 231. ber, 1899. 

Sect. 2, Notice given three toeeks after injury — Onus of proving that employer 

not prejvdiced lies on claimant. 

On 24th February, 1899, Shearer, while in the employment of Miller & Sons as 
a miner in their coal pit, severely strained his wrist in driving a wedge. He left the 
pit immediately, and was attended by a doctor daily for four weeks, and there- 
after less frequently. The first notice of his claim was given on 13th March, 
1899. He remained unfit for work down to the date of the hearing before the 
Sheriff. On that occasion proof was led establishing the facts narrated, but Shearer 
did not lead any evidence to show whether Miller & Sons had been prejudiced 
or not, and Miller & Sons led no evidence on the point. The Sheriff found 
that it was not proved — (a), that the want of or delay in giving notice was 
occasioned by mistake or other reasonable cause, and (&), that Miller & Sons had 
not been prejudiced in their defence by reason of the want of or delay in giving 
notice, and therefore that the proceedings were not maintainable. 

On appeal the First Division affirmed. Lord Adam said ; " On the construct- 
ion of the Act, I am of opinion that, in the first instance, the onn8 lies upon the 
appellant (Shearer), to prove that the respondents (Miller & Sons), were not 
prejudiced in their defence. The appellant by failing to give timeous notice, 
has barred himself from maintaining proceedings under the Act, and he can only 
surmount the bar by proving either that the respondents were not prejudiced in 
their defence, or that the want of such notice was occasioned by mistake or other 
reasonable cause. But while I think that the onvs lies, in the first instance, on 
the appellant, I do not think that the Act contemplated separate or preliminary 
proceedings with the view of determining whether the employer had been pre- 
judiced or not. That fact is to be found in the proceedings, and I can under- 
stand that facts and circumstances, appearing in the course of the inquiry, may 
sufficiently show that the employer had not been prejudiced. The claimant is 
put to prove a negative, and I should think that very slight evidence would be 
sufficient to shift the onus on to the employer, who certainly is in a position to 
prove the prejudice, if any, which he may have suffered." 



Hewlett u. Hepburn & Oo. c. a. (Eng.). 

2.5 th Novem- 
16 T.L.R 56. ber, 1899. 

First Schedule (1) (6), ^^ Average weekly eaminga" — Break in employment. 

Hbwlbtt was a carpenter, employed by Hepburn & Co., and paid by the hour. 
He worked for Hepburn & Co. from 24th August 1897 to 17th February 1898 ; 
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from 12th May 1898 to 18th August 1898 ; and from 3rd September 1898 to 
6th February 1899. In the intervab he wsts absent through illness. During his 
absence on each occasion he left his tools with Hepburn & Co., and on recom- 
mencing work did not apply to be re-engaged. The County Court Judge held 
that the employment, being an hourly one, terminated on 18th August, 1898, by 
operation of law. 

The Court of Appeal held that there was evidence on which the County 
Court Judge could find that the employment was broken on 18th August, 1898, 
and dismissed the appeal. 

c. A. (Eng). Lloyd u. Sngg & Oo. 

2iid Decem- 
ber, 1899. 69 L.J., Q.B. 190; [1900] 1 Q.B. 481 ; 81 L.T. 768; 16 T.L.R. 65. 

Sect, 1 (1), ^^ Accident" — LcUetU gout brought out by jar caused by badly 

aimed blow. 

Llotd was a smith in the employment of Sugg & Co. In the course of his 
employment he was holding a flatter on an anvil while a fellow-workman hit the 
flat end of the flatter with a hammer. The fellow- work man inadvertently hit the 
rod of the flatter and jarred Lloyd's hand. The result was to cause his hand to 
swell and bring on gout in his hand. It was proved that Lloyd had been suflTer- 
ing from gout in the hand and elbow for upwards of a year, and had a gouty 
diathesis. The County Court Judge awarded compensation. 

The Court of Appeal held that there was evidence that the injury was the 
result of an accident and upheld this decision. A. L. Smith, L.J., said: "It 
was said that in order to bring the workman within the Act he must prove that 
the injury which he sustained was caused solely by the effect of the accident — in 
other words, that if the jar partially injured the workman so as to bring out 
latent gout, the injury is not an injury within the Act. I do not agree. If the 
effect of the miss-hit had been to break the workman's hand, the case would 
admittedly have been within the Act. The certificate given by the doctor showed 
that the workman was suffering from a weak hand caused partially by the injury, 
and as anyone might suffer from a weak hand it cannot be said that only those 
with cast-iron hands come within the Act. Here, injury to the respondent's hand 
was caused by an accident, and the Act therefore applies." Collins, L. J., said : 
" Here the essential element of an accident which causes injury exists. It must 
be assumed that every fact necessary to support a decision in favour of the 
workman has been found by the County Court Judge. The fact that the 
injury supervening on the jar would not have been so great if the workman 
had not been subject to gout does not seem to me to be material. Here 
there was an accident and an injury supervening thereon, and the extent 
of the injury must depend upon the condition of the injured person at the time 
when the accident happened. It seems to me that the principle which has 
always been followed in cases where compensation has to be assessed for personal 
injuries caused through negligence, so far as relates to causes contributing to the 
disability, ought to be applied to cases under the Act of 1897." 



HENNESSY v. APCABE. 45 

Hensey v. White. c.a. (Eng.). 

Sod DoctiixiDcr 

69 L.J., Q.B. 188 ; [1900] 1 Q.B. 481 ; 81 L.T. 767 ; 16 T.L.R. 64. i899. ' 

Sect. 1 (1), ^^ Accident " held not to cover rupture qfdisectaed blood-vessels 

in stomach through strain. 

Applicant was the widow of one Hensey, a cabinetmaker in the employment 
of White. It was part of his duty, along with other workmen, to start a gas 
engine in the morning. While turning the fly-wheel for this purpose Hensey 
strained himself, and ruptured some of the blood-vessels of the stomach from 
which death resulted The County Court Judge found as a fact that Hensey had 
long suffered from chronic inflammation of the internal coat of the stomach, caused 
or accompanied by congestion of the blood-vessels in that coat ; that there was an 
exudation of blood from the stomach which caused death ; and that this was the 
result of the congestion and chronic inflammation of the stomach, and would not 
have happened without it, and held that the occurrence was not an " accident." 

The Court of Appeal upheld the County Court Judge. Collins, L. J., said : 
'^ It is clear, on the findings of the County Court Judge, that the element of 
accident is entirely wanting in this case. The deceased man suffered injury in 
the ordinary course of his work, although he may have used more than the 
usual exertion in the work on that occasion. Here there was no fortuitous and 
unexpected event. The Lord Chancellor (Lord Halsbury) has said in Hamilton^ 
Eraser de Co, v. Pandorf d: Co. (1887), 57 L.J., Q.B. 24; 12 App. Cas. 518 : 
' I think the idea of something fortuitous and unexpected is involved in both 
words, " peril " and ** accident." ' . . . That element is wanting in this case." 



Hennessy u. M'Oabe. c.a. (Eng). 

9 th December, 

69 L.J., Q.B. 173 ; [1900] 1 Q.B. 491 ; 81 L.T. 575 ; 16 L.T.R. 77. 1899. 

Sect. 7 (2) — Factory Act, 1895, sect. 23 — ** Factory*' — Machinery on ship in 

dock — Loading from barge, 

Hennbsbt was employed by M*Cabe, a master stevedore, in loading the as. Barry- 
more, which was lying in the Victoria Dock, London. The vessel was being 
loaded with casks of pitch which were being taken on board from a barge along- 
side, by means of a hoist or fall which was worked by a steam winch on the deck 
of the Ba/rrymore. No dock machinery was being used. Hennessy was working 
in the vessel's hold and while receiving one of the casks his finger was crushed. 
The County Court Judge awarded compensation. 

The Court of Appeal reversed this decision. A. L. Smith, L. J., said : " None 
of the cases yet decided assist us in answering this question, except one. Flowers 
V. Chambers {supra, p. 21), which decided that a ship is not a dock ; though I 
should add that in Dv/rrie v. Wa/rren {supra, p. 24), we went a long way towards 
what we are now deciding. Now * factory ' in section 7 of the Workmen's 
Compensation Act, 1897, includes *any dock, wharf, quay, warehouse, machinery. 
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or plant to which any provision of the Factory Acts is applied by the 
Factory and Workshop Act, 1895.' By section 23 of that Act we find a 
number of provisions of the Factory Acts relating to accidents, powers of 
inspectors, dangerous machines, and other matters, are dragged into the Work- 
men's Compensation Act of 1897, and also every dock, wharf, quay, and ware- 
house, and, so far as relates to the process of loading or unloading therefrom or 
thereto, all machinery and plant used in that process under the term * factory.' 
This steam winch was being used for unloading cargo from a lighter into a 
ship, not for unloading a ship on to a dock, wharf, or quay, nor yet for unloading 
from a dock, wharf, or quay on to a ship, but for loading from one vessel to 
another. In my judgment it would be straining the words of the section beyond 
all bounds to hold that loading from a lighter is loading from or to a dock. 
Though loading from and to a ship from a wharf is within the Act, in my opinion 
loading from or to one vessel to another is not within it I cannot agree with 
the learned County Court Judge in holding that loading from vessel to vessel is 
within the meaning of the Act, and this appeal must therefore be allowed." 



^•-^•(Eng.). Francis u. Turner Brothers. 

loth Deoem- 

ber, 1899. 69 L.J., Q.B. 182 ; [1900] 1 Q.B. 478 ; 81 T.L.R. 770; 16 T.L.R. 105. 

Sect. 7 (1) and (2), ** Factory" — ** Undertakers" — ** Occupier" — Factory employee 
injured while on employer's business in factory occupied by third party — No 
liability. 

Turner Brothers, the owners of a factory, had bought an engine from the 
Severn Tweed Co., Ltd., and had sent Francis and other of their workmen to the 
factory of the Severn Tweed Co., Ltd., which was distant about half-a-mile from 
their own, to remove the engine. While so engaged in the factory of the Severn 
Tweed Co., Ltd., Francis was injured. The County Court Judge held that 
Francis was not employed " on, or in, or about " a factory within the meaning of 
section 7. 

The Court of Appeal held that the factory must be the factory of the 
employer. A. L. Smith, L. J., said : " That section [section 7] enacts that the 
Act shall apply only to employment by the undertakers "on, or in, or about" a 
factory. It is said that that includes employment in any factory, whether it be 
the factory of the undertakers or not. I am of opinion that such is not the 
meaning of the section. What is meant is the factory of the undertakers. The 
Act applies only to employment by the undertakers as thereinafter defined, and 
undertakers in ther case of a factory are defined as the occupier thereof — that is, 
the person who occupies or carries on his business in the factory. The workman 
must therefore be employed at the time of the accident in the factory of his 
master, and not in another factory of which his master is not the occupier, and to 
which other factory the man has been sent by his master. Then it is said that 
the defendants were the occupiers of the Severn Tweed Co.'s factory, to which 
the injured man was sent. They certainly were not so in any ordinary acceptation 
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of the word "occupier." If there is no statutory definition of that term, we must 
take it in its ordinary sense. But it is said that there is a statutory definition of 
the word to be found in section 23 of the Factory and Workshop Act, 1895. I 
am far from saying that that section has the effect imputed to it, but any definition 
of " occupier " to be found there is only for the special purposes of that section, 
and has nothing to do with the question we have to decide." 



Walker d. Lilleshall ft Oo., Ltd. c. a. (£ng.). 

16th Deoem- 

69 L.J. Q.B. 192 ; [1900] 1 Q.B. 481 ; 81 L.T. 769 ; 16 T.L.R. 108. ^^ 18»»- 

Sed, 1 (1), " Accident held not to cover " inflammation caused by red lead 

on blistered flnger. 

Walker was a fitter employed by the Lilleshall Co., Ltd., to fit and fix joints in 
the pipes of a machine which had previously been prepared with a mixture of oil 
and red lead. On the morning of 17th April, 1899, Walker showed one of his 
fingers, which was blistered, to his foreman, and said that he was hardly fit for 
work. The foreman replied that the work must be done. In the course of the 
work some of the red lead got on to his blistered finger, which became inflamed, 
and was seriously injured. The County Court Judge found that Walker had 
received the injury while working in the ordinary way, and with the usual 
materials and appliances, and held that there had been no accident within the 
meaning of the Act. 

The Court of Appeal, upholding the County Court Judge, held that there had 
been no accident within the rule laid down in Hensey v. White, supra, p. 45. 
A. L. Smith, L. J., said : " In Hamilton v. Pandorf (1887), 57 L. J., Q.B. 24 ; 
12 App. Cas. 518, Lord Halsbury said that he thought that the idea of something 
fortuitous and unexpected was involved in the word ' accident.' That is the 
element which is wanting in the present case." Lloyd v. Sugg, supra, p. 44, 
and Hensey v. White, supra, p. 45, were discussed. 



Harrison v, Whitaker Bros., Ltd c. a. (Eng.), 

16th Decern* 
16T.L.R. 108. ber,1899. 

Sect 1 (1), " Arising out of and in the cmirse of his employment^' — Act 

outside workman's duties, 

Harrison, a boy of 15, was employed to grease the axles of trucks which were 
used on a railway at the construction of a dock. While waiting for more trucks, 
Harrison saw an engine approaching, and attempted to open the points. In so doing 
he was injured. The County Court Judge found tliat the accident arose out of 
and in the course of his employment. 

The Court of Appeal held that there was evidence to justify the finding of 
the County Court and dismissed the appeal. 
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Same Case. 

SecL 1 (2) (c), " Serious and Wilful Misconduct" 
On the facts as set out above, the County Court Judge found that Harrison 
had not been guilty of '' serious and wilful misconduct/' 
The Court of Appeal upheld this finding. 

0. A. (Ire). marno u. Workman, Olark & Oo., Ltd. (No. 1). 

nth Jamiary, ^^ ^^ ^^ ^^^ ^ ^^ ^^ ^^ ^^^ 

Sect, 2 (1), "Claim for Compensation" — Held to mean a judicial claim. 

Mabno was injured on 6th January, 1899. On 27th February, notice of the 
accident was given to his employers on behalf of Marno. On 13th March the 
employers wrote to Marno requesting him to call on the cashier to receive com- 
pensation. He received in all £11 as compensation. On 31st August, 1899, 
Marno filed a request for arbitration. The Recorder, following Bennett v. 
Wordie, supra^ p. 25, held that Marno had not made a claim for compensation 
within six months of the date of the accident. The workman appealed. 
The judgment was upheld on appeal. 

c. A. (Ire.). marno u. Workman, Olark & Oo., Ltd. (No. 2). 

nth Jiujuary, 3^ ^^ ^^ ^ ^^ 

Sect. 2(1), Second Schedule (8), Application to register Memorandum of 
Agreement has to be made taithin six months of the accident. 

Marno was injured on 5th January, 1899, and on 31st August, 1899, more than 
six months after the accident, filed a request for arbitration. At the hearing it 
was contended that certain letters which had passed between Marno and his 
employers and the agent of the Insurance Co. constituted a claim for com^ 
pensation within section 2 (1). The Recorder held that a claim meant a 
judicial claim, and made an award in favour of the employers (see supra). 
Marno now applied to register a memorandum of an agreement to pay com- 
pensation under Second Schedule (8). The Recorder refused the application on 
the grounds that such an application was a proceeding to recover compensation 
and could not be maintained, as the claim, which had been construed in 
Bennett v. Wordie, supra, p. 25, to mean a judicial claim, had not been made 
within six months of the accident. 

The Court of Appeal upheld this decision. 

c. of s. (Scot.). I-ittle u. MacLellans Ltd. 

^^'^l90o"*^* 2 P. 387 ; 37 S.L.R. 287 ; 7 S.L.T. No. 311. 

Sect. 1 (2), Option of damages or compensation — Election — Receipts for 

compensation. 
Little, in February, 1899, raised an action of damages against MacLellans Ltd.» 
for personal injury resulting from negligence for which they were responsible, in 
which he concluded for a certain sum, *' subject to deduction of the sum of 
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J&19, 10s. paid to account.'' The accident occurred on 15th August, 1898, and it 
appeared that the sum named had been received by him in weekly payments of 
16s. 3d. from 29th August 1898 to 13th February 1899. He had granted 
receipts therefor, the first four of which bore to be "in full satisfaction of the 
amount due to me as compensation under the Workmen's Compensation Act, 
1897, in respect of an accident . . . based on my average weekly earnings, in 
accordance with the said Act." His weekly earnings had been 36s. MacLellans 
Ltd. having pleaded that these receipts instructed an election by Little to take 
compensation under the Act, and created a bar to the action, Little explained that 
he did not understand that he was thereby making an election, and that he had 
accepted the payments on the footing that they were merely to account of com- 
pensation due to him by law in respect of his injuries. On these pleadings the 
Sheriff sustained the plea of election, and dismissed the action. 

On appeal the Second Division adhered. Lord McLaren, after pointing out 
that damages on the ground of negligence, and compensation under the Act were 
mutually exclusive, said : '' In so far as appears from the evidence in writing, Little 
has accepted payments under the Workmen's Compensation Act, and so it would 
appear that he had elected to take compensation under that Act. No explanation 
consistent with the claim now set up is offered as to how he came to grant the 
receipts which are produced. If I had thought there were any merits in the case 
— if the pursuer had been imposed upon, or if he had been in weak health when 
the receipts were taken from him — I should have been disposed, as I imagine 
your Lordships would, to allow inquiry. But there is nothing of that sort 
alleged here." 

Same Case. 

Sect, 1 (4), Turning unsuccegsfkd action at law into arbitration. 

The Court dismissed the action, but, being of opinion that section 1 (4) of the 
Act applied, remitted to the Sheriff to determine the amount of compensation due 
under the Act. 

Middlemiss u. Berwick Oonnty OonnciL c. of s. (Scot). 

2 F. 392 ; 37 S.L.R. 297 ; 7 S.LT. No. 333. ^^^^mo*''^' 

Sect, 7 (2), " Engineering work " — Repairing road with steam roller. 

MiDDLEMiss was in the employment of the Berwick County Council as carter, in 
charge of a water cart which worked in connection with a steam roller used in the 
repair of their roada At the time of the accident the Council were repairing a 
section of roads in the neighbourhood of a certain school-house. On the forenoon 
of the day in question a patch of road, north of the school-house, had been repaired 
by rolling. Middlemiss had been employed thereat sprinkling water from the 
cart, and spreading blinding in front of the roller. At dinner-time he unyoked 
his horse near the school, to which place the roller also was brought. At the 
end of the dinner-hour, the roller proceeded along another road to the north of the 
school-house in order to roll in patches, for which neither water nor the services 
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of Middlemiss were required, and he began to yoke his horse for the purpose 
of driving water to sprinkle on a portion of the road about a quarter of a 
mile to the south of the school-house. While engaged yoking his horse it, from 
some unexplained cause, bolted, and overturning the cart on Middlemiss, caused 
his death. It did not appear how far from the school-house the steam roller had 
proceeded at the time the horse bolted, but about ten minutes later it was found 
to be working about 500 yards distant. The Sheriff held that the Act applied, 
and awarded compensation. 

On appeal, the First Division affirmed. The Lord President, after quoting 
the definition of engineering work in the Act, said : " The work in question was 
the repair of a road, and what was done was this — metal was put on with blinding, 
it was watered by the water cart, and rolled by the steam roller. All these 
operations were part of one process, the object and the result of the process was 
the repair of the road, and in that process machinery, driven by steam, was used. 
So far, therefore, as the general process is concerned, the statutory definition 
appears to me to be satisfied.'' 

Samk Case. 

Sect, 7 (1), ** On, In, or about engineering toork^* — Section of roads under repair. 

The Court held that the deceased, at the time of the accident, was engaged on 
an engineering work. The Lord President, after adverting to the duties of the 
deceased above set forth, and the fact that the roller had gone to one part of the 
road where water was not needed, and that the cart was to go to sprinkle water 
on another, said : " The steam roller and water cart were, however, each part of the 
machinery or plant generally required and used in the composite process of road 
repair, and accordingly the deceased was employed in that composite process. 
It does not seem to me that he had ceased to be so employed because, at the time 
when the accident occurred, the steam roller had gone to do a piece of work for 
which water was not required." 

G. A. (Eng.). Haddock u. Humphrey. 

20th JaDuarv. 

1900. 69 L.J., Q.B. 327; [1900] 1 Q.B. 609; 82 L.T. 72; 16 T.L.R. 143. 

Sect. 7 (2), Factory Act, 1895, sect. 23 (1)— "factory"— ** Wharf"— Timber 

yard adjoining quay. 

The applicant was the widow of one Haddock, who was killed while employed 
by Messrs. Humphrey, a iirm of carters. By the side of the water at the Canada 
Dock at Bootle there was a space, 150 yards in width, paved with cobbles, and at 
the edge of this there was a roadway along which the public had access when the 
dock gates were open. On the far side of the roadway from the water there were 
a row of offices and a fence witli gates leading into a piece of land beyond 
belonging to the Mersey Dock and Harbour Board, and leased by them to various 
timber merchants. This piece of land was entirely enclosed. The timber, when 
landed, was carted across the cobbled space and into the enclosed land to be stored 
till sold. A firm of merchants who had sold a log of timber, which was stored on 
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this piece of land, employed Messrs. Humphrey to cart it away. While doing so 
Haddock was fatally injured. The County Court Judge held that Haddock was 
not employed " on, or in, or about " a wharf within the meaning of the Act and 
refused compensation. 

The Court of Appeal (Rigby, L.J., dissenting) upheld their decision, holding 
that the land on which the accident happened was a timber yard and not a 
" wharf." A. L. Smith, L. J., said : " I am strongly of opinion that the word 
' wharf ' as used in section 23 of the Factory and Workshop Act, 1895, has 
something to do with water. The heading of the group of sections of which 
section 23 is one is ' Docks, etc.' What is the meaning of the word * whaii ' 
in the clause * every dock, wharf, quay, and warehouse ' 1 In my view wharf 
includes the space of one hundred and fifty yards next to the water, and does not 
include a piece of land cut off as this yard is by a fence from the wharf or quay. 
Collins, L. J., said : '* The primary idea is that a wharf is a place used not for 
storing goods, but in the process of their transit to or from water. ... A wharf 
is a place set apart by the Dock Board for the use of all persons who procure a 
licence. This place is used by an individual, and the Dock Board have renounced 
their right of controlling it, and have given up the use of it to another person. 
I think, therefore, that it is not a wharf." 

Oallaghan (/. maxwell c. of s. (Scot). 

2 F. 420; 37 S.L.R. 313; 7 S.L.T. No. 338. ^^''^i'm*^' 

Sect, I (1), (2) (c), "ilri«tw^ ovJt of cmd in the course of^* — ^^ Serums and ivilfiU 
misconduct *^ — Girl in disobedience of orders stepping across opening in 
threshing mill, 

Fanny Callaghan and another girl were employed at a steam threshing mill, 
their duty being to stand on the mill platform on either side of the mill-man who 
fed the mill and to unbind and hand him the sheaves. The girls were specially 
directed to remain at the places where they were stationed, and were warned of 
the danger of moving about. While the mill-man wes temporarily absent to clear 
a choked part of the mill and Callaghan was disengaged, she attempted to step 
across the opening by which the sheaves entered the mill for the purpose of 
speaking to the other girl. Her duty did not require her to speak to the other 
girl, or to leave her place, and in any event she could have crossed over without 
stepping across the opening. In crossing her foot slipped in and part of her leg 
was taken off by the revolving drum. The Sheriff held, in law, she had been 
injured by an accident arising out of and in the course of her employment, and 
not caused by her wilful misconduct. 

On appeal the Second Division reversed these findings. They held that in 
leaving her place as she did, she was acting outwith the course of her employment, 
and that she was also guilty of serious and wilful misconduct. " I do not think," 
said L.J.C. Macdonald, 'Hhat there can be a more distinct case of wilful 
misconduct than one in which the person injured is injured in consequence of 



53 WORKMEN'S COMPENSATION CASES. 



having disobeyed a specific order such as that given here, and which was given in 
order to ensure her safety." 

Samb Cask. 

8 S.L.T. No. 339. 

Act of Sederunt, sect, 3, Notice of claim of indemnity — JSxpenses of third party 

called in by employer. 

At the calling of the case in the Sheri£f-Court, Maxwell, Callaghan's employer, 
asked authority to serve a copy of the petition on Prentice, the owner of the 
threshing machine, from whom it had been hired, and upon Coughbrough the 
farmer, who had hired it. They accordingly became parties to the case, and were 
represented at the appeal by counsel, who asked for expenses against Maxwell, 
the successful appellant, in respect that they were obliged against their will to 
follow the case. Expenses were refused. 

G. of s. (Soot). Bee v. Oveiui & Sons. 

25th JftntuuT. 

1900 2 P. 439 ; 37 S.L.R. 328 ; 7 S.L.T. No. 361. 

Sect, 4, Undertaker — Contractor — Carting material to factory is ^^pairt cfthe 

btuinese," 

Bbb was a servant of Cowan & Co., carting contractors, who had a contract with 
Ovens & Sons, the occupiers of a chemical and feeding stuff factory, to cart their 
goods to and from the factory as required. On the occasion in question Bee, in 
the course of his ordinary duties, drove a cart of maize from a store to the factory, 
and while leading his horse into the building got his arm crushed between the 
shaft of his cart and the wall. The Sheriff held that Ovens & Sons were under- 
takers in the sense of the Act, that the case was the same as if Bee had been in 
their emplojrment, and that said carting was part of their business and found them 
liable in compensation. 

On appeal the Second Division adhered. Lord Trayner said : " Bee, when 
carting to the premises of Ovens & Sons was, in my opinion, engaged in what was 
a part of their business, and not merely ancillary or incidental to it. The carting 
was so much a part of their business that without it, according to the statement 
of facts before us, that business could not be carried on. Ovens & Sons being 
undertakers in the sense of the Act, and the injury to Bee having been occasioned 
when he was employed in or about their factory, they are liable to him in the 
compensation fixed by the Sheriff" 

Samb Case. 

Sect, 4, Liability of undertaker — Indemnity, 

It was observed by Lord Moncreiff that this liability existed on the part of 
Ovens <fe Sons to Bee whether Cowan & Co. were liable to Bee under the Act or 
outwith the Act, and although Cowan <fe Co. were not liable to indemnify 
Ovens & Co. 
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Maude V. BroolL 2nh^i^; 

69 L.J., Q.B. 322; [1900] 1 Q.B. 575; 82 L.T. 39; 16 T.L.R. 164. 1»00. 

S^i. 7 (1), ^^ Sccffoldimg*^ — Question of fact — Loose planks on tresUes 

inside building, 

Thb applicant was a dependant of one Mande, a workman employed in plastering 
the inside of certain houses over thirty feet in height, which Brook was construct- 
ing. At the time of the accident the houses had been roofed in and the external 
scaffolding removed. To enable the plasterers to do their work loose planks were 
laid upon trestles on which the workmen stood. Maude had been standing on 
the floor of the top landing, on which there were no banisters, and was killed 
by falling on to the landing beneath. The County Court Judge held that the 
building was being constructed by means of a scaffolding and awarded com- 
pensation. 

The Court of Appeal (Collins, L.J., dissenting) upheld this decision. A. L. 
Smith, L.J., said: "I have already said in Wood v. Walsh (supra, p. 15), that 
I would not attempt to lay down any definition of the meaning of the word 
* scaffolding.' All we can say is whether or not there is any evidence upon which 
it could be found as a fact that the particular arrangement which is in question is 
a 'scaffolding.' . . . The County Court Judge has found that the arrangement 
was a ' scaffolding,' and it seems to me impossible for us to say as a matter of law 
that it was not. ... So in the present case I think it is impossible to say that 
there was not evidence that the structure was a scaffolding." 

Bees u. Powell Daflfryn Steam Ooal Oo., Ltd. c. a. (Eng.). 

^A -r « , ^ . 27th January, 

64 J. P. 164. 1900. 

Sect. 1(2) (c), '* Serious and wilful miscondu^it,** 

Bbbs was a miner employed by the Powell Duffryn Co. While returning to his 
work on the day of the accident, from the lamp room where he had gone to get 
a new lamp, he was warned that some trucks drawn by a rope were coming along 
the way on which he was going. Rees went on and was making for a man-hole 
in which to stand while the trucks passed when he was injured through the rope 
slipping. The County Court Judge held that Rees had been guilty of serious 
and wilful misconduct, and refused to award compensation. The workman 
appealed. 

The Court of Appeal held that there was no evidence of serious and wilful 
misconduct. 

Jackson u. Rodger & Oo. (No. 2). G.ofa(Soot.). 

_ SOtb JaDuary, 

2 F. 533 ; 37 S.L.R. 390 ; 7 S.L.T. 362. See supra, p. 34. 1900. 

Sect, 1 (1), (2), Factory Act, 1878, sect. 93— -Factory Act, 1895, sect. 23 — 
Shipbuilding yard — Dock — Fitting engines in ship afloat. 

Jackson was in the employment of Hall & Co., engineers, and on the occasion of 
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the accident was engaged in fitting engines in the ship Craigneuk^ which had heen 
built and launched by Rodger & Co., and placed by them in a public dock to 
allow Hall & Co., their sub-contractors, to put in the engines. It did not appear 
that mechanical power was being used. Jackson was injured while working on 
board, and claimed compensation from Rodger & Co., as undertakers of the work 
on which he was engaged. The Sheriff found that the hull of the vessel was a 
*' shipbuilding yard " of which Rodger & Co. were the occupiers, and found them 
liable in compensation. 

On appeal the Second Division recalled this finding. Lord Moncreiff said : 
'* Among the findings of the Sheriff there is no finding to the effect that any 
steam or mechanical power was used while the vessel lay in Cessnock Dock, 
in connection with the construction of the vessel or the fittings of the engines, 
although it is stated that while the vessel was there work was being done upon it 
both by the shipbuilders' men, and by the engineers* men. Now I should have been 
prepared to hold that Cessnock Dock, not the ship's hull was a shipbuilding yard, 
and therefore a * factory,' and that Rodger & Co. were the occupiers of it but for 
one thing. Under the Factory and Workshop Act, 1878, sect. 93, taken in con- 
nection with Schedule IV., Part II. (24), a shipbuilding yard is not a * factory ' in 
the sense of the statute unless steam, water, or other mechanical power is used in 
aid of the manufacturing process carried on there. Here that is not found." 

On the question whether the Cessnock Dock was a " dock " in the sense of 
the Compensation Act, Lord Trayner said: **If mechanical power was being 
used from the dock or wharf to put the Craigneuk^s machinery on board, the 
dock would have come within the meaning of * factory ' as used in the Factory 
Acts. But a dock per se is not a factory. ... A dock comes within the statutory 
definition of factory where any machinery on it worked by steam, water, or other 
mechanical power is used in connection with the loading or unloading of any ship, 
or where it is a dock to which any of the provisions of the Factory Acts is applied 
by the Act of 1895. The Sheriff has not adverted to any of these conditions as 
existing here, and therefore I presume they did not exist." 



c. of s. (Soot.). llalcolm u. Mitlillan. 

^^^^im!^' 2 F. 525 ; 37 S.L.R. 383 ; 7 S.L.T. No. 364. 

Sect, 1, 4, and 7 (1), (2), Employer — Undertaker — Temporary employment 

of engineer in stranger's factory, 

Maloolm was in the employment of McMillan as a blacksmith in his iron foundry 
which was a factory. On the occasion of the accident Malcolm was sent to repair 
steam pipes in a soap factory, of which Ogston & Tennant were the occupiers. 
While engaged at the job he fell from a height to the ground and was killed. His 
dependants claimed compensation from McMillan, but the Sheriff found — (1) 
that M'Millan was not an *' undertaker " as defined by the Act, and (2) that he 
was not liable as an employer. 

On appeal the Second Division (Lord Trayner dissenting) adhered. On the 
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first point it was clear that Ogston <fe Tennant, the occupiers of the soap factory, 
were the undertakers, and not M'MiUan. On the second point L.J.C. Macdonald 
said : * The Act cannot, I think, be held to refer to all employers. Its whole 
framework indicates that it was intended to be limited in its application to certain 
particular cases. . . . When the words 'employed,* 'employment,' or 'em- 
ployer ' are used in the Act those words must be held to be applied only to the 
restricted class to which it may be found by the context that the Act is made 
applicable. . . . Only in section 7 is there any indication given upon that 
matter. . . . Taking this section alone it appears to be very definite and to limit 
the operation of the Act to employment by an undertaker as there defined, and 
to exclude all except such persons from its scope.'' It was admitted that this 
construction holding an employer not liable in that capacity, seemed to conflict 
with liability of a contractor (not being an undertaker) apparently referred to in 
section 4, but notwithstanding that it was said that the expression " employers 
to whom this Act applies " must be limited to " undertakers " (per Lord Mon- 
creiff). 

Spencer u. Livett Frank & Son. c. a. (Eng.). 

5th February, 

69 L.J., Q.B. 338 ; [1900] 1 Q.B. 498 ; 82 L.T. 75 ; 16 T.L.R. 179. 1900. 

Sea. 7 (2), Factory Act, 1895, section 23 {!)—'' Factory** ^Unloading 
ship in dock by ship*s machineiry into lighters. 

LiVBTT Frank & Son contracted with the owners of the s.s. Jelunga to repaint 
the inside of that vessel. . The vessel was lying in the inner dock at Southampton, 
and on the dock were placed cranes for loading and unloading vessels. In order 
to execute the work it was necessary to remove from the vessel's hold certain 
ballast which was placed in a barge alongside. This was done by means of a 
bucket attached to a chain and worked by a hydraulic crane, which was part of 
the ship's machinery and was controlled by one of the crew. Spencer was 
employed in filling this bucket when he was struck by it and injured. At the 
time of the accident new floors and ceilings were being put into the ship by 
another firm of contractors. The County Court Judge awarded compensation. 

The Court of Appeal allowed the appeal by holding that the case was ruled by 
that of Hennessy v. M^Cahe {supra, p. 45), in which a workman was injured in 
the course of loading a ship from a lighter in a dock, and it was held that the 
workman was not employed on, in, or about machinery used in the process of 
unloading to a dock. 

Same Case. 

Factory Act, 1878, SchedtUe IV., Part II. (24) — Repairing ship in toet dock. 

The Court decided on this point also in favour of the employers. A. L. 
Smith, L. J., said : ** It is contended for the applicant that the definition of a 
* factory ' contained in section 93 of the Factory and Workshop Act, 1878, can 
be woven into the Workmen's Compensation Act, 1897. That section provides 
that the expression * non-textile factory' in that Act means any premises or 
places named in Part II. of Schedule TV., 'wherein, or with the close or curti- 
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lage or precincts of which, steam, water, or other mechanical power is used in aid 
of the manufacturing process carried on there.' Apply the provision in the first 
place, before proceeding to the schedule, to the circumstances of the present case ; 
can any manufacturing process be said to have been carried on in hauling the ballast 
out of this vessel % I can see none. Then Part II. (24) of Schedule lY. of the 
Act includes ' shipbuilding yards,' that is to say, ' any premises in which any ships, 
boats, or vessels used in navigation are made, finished, or repaired.' How can it 
be said that the inner dock of the Southampton Docks is a shipbuilding yard f 
In my opinion it is not a shipbuilding yard at all. A shipbuilding yard is a 
place where ships are made and finished, and also at times repaired. Therefore, 
I think that the inner dock at Southampton is not within section 93 of the Factory 
and Workshop Act, 1878. I think that the question asked by Lord Justice Bomer 
in the course of the argument gives us valuable assistance. If there were ten ships 
in the dock, nine of which were discharging their cargoes, while on board one only 
repairs were being executed, would that make the whole dock a shipbuilding 
yard f I think not, any more than, if a ship were being painted at Spithead, that 
would make Spithead a shipbuilding yard. For these reasons I am of opinion 
that this section, which we are asked to read into the Workmen's Compensation 
Act, 1897, has no bearing on the present case.'' 



c. A. (Eng.). LawBon u. Atlantic Transport Oo., Ltd. 

5th February, 

1900. 82 L.T. 77 ; 16 T.L.R. 181. 

Sect 7 (2), Factory Act, 1895, section 23 (l)^'' Factory "^Unloading cargo 

to qtiay by means of machinery thereon, 

Lawbon was employed by the Atlantic Transport Co. in unloading one of their 
vessels. His work was to prepare bags for hoisting out of the hold. The crane, 
which was worked by men employed by the Atlantic Transport Co., was situated 
on the quay and was driven by water power. While so employed a bag fell from 
another part of the hold and killed Lawson. At the moment of the accident the 
hook of the crane was not attached to the particular bags on which Lawson was 
actually engaged. The County Court Judge awarded compensation. 

The Court of Appeal held that the case was indistinguishable from Woodhain 
V. Atlantic Transport Co, (supra, p. 1), and dismissed the appeal. 

G.A.(£Dg.). Smith u, Oold Taton OoUiery Oo., Ltd. 

^^^ ^900*'^' ^*^* Newspaper, 6th February, 1900. 

Schedule /. (1) (b), "During the incapacity** — IncapacUy prolonged 

through neglect of docUn^s orders, 

Thb Court of Appeal refused to interfere with a decision of a County Court 
Judge who awarded a weekly payment to a workman whose continued incapacity 
was due to neglect of the doctor's orders, the neglect being due to the workman's 
nervous temperament and state. 
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Mason u. Dean. c. a. (Sng.)- 

17th Feb., 

69 L.J., Q.B. 368 ; [1900] 1 Q.B. 770; 82 L.T. 139 ; 16 T.L.R. 212. 1900. 

Sect. 7 (2), ** Undertakers " — Person undertaking the construction of a substantial 

part of a building — Decorating theatre. 

Applicant was the widow of a workman who was killed by an accident at a 
theatre, over thirty feet in height, which was being constructed by means of a 
scaffolding. A firm of contractors had contracted with the building owner for the 
construction of the building and for the erection of the scaffolding from which the 
deceased fell. Under a provision in the contract the owner took part of the 
work out of the hands of the contractors and put it into the hands of Dean. 
The contract with Dean included much decorative work, and in addition the 
erection of a circular moulded ceiling, weighing about two tons, of a pro- 
scenium, and of private boxes with columns and arches. Mason was employed 
by Dean to paint the ceiling of the theatre and while walking on the scaffolding 
one of the planks broke and he fell to the floor and was killed. The County 
Court Judge held that Dean was an undertaker within the meaning of the Act, 
and awarded compensation. 

The Court of Appeal upheld this decision. A. L. Smith, L. J., said : " I 
ask whether the expression ' persons undertaking the construction ' is confined to 
a person or persons who undertake the construction of the whole building, or 
includes also a person who undertakes the construction of a substantial part with- 
out which the building will not be complete. It seems to me that upon the true 
construction of the section a person who undertakes the construction of such a 
substantial part of the building is an ' undertaker ' within its meaning. The re- 
spondent was not a sub-contractor, in which case other considerations would arise." 

Samb Cask. 

Sect, 7 (1), ^^ Employment by the undertakers" — The employment of the 
undertakers^ not thcU of the workman, is material. 

The County Court Judge also decided, on the authority of Wood v. Walsh, 
supra, p. 15, that painting the ceiling, the work at which Mason was injured, was 
not employment to which the Act applied. 

The Court of Appeal reversed this finding. Collins, L.J., said: **I think 
the County Court Judge made a mistake as to the application of the case of Wood 
V. Walsh dh Sons (supra, p. 15) to this case. It is the work on which the respond- 
ent and not that on which the workmen was engaged which it is material to 
consider." ... "If the work of the employer is within the Act and the 
employer is the undertaker of the work within the meaning of the Act, it does 
not matter what the particular work is on which the workman is engaged at the 
time when he meets with an injury." 
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nJ^i^r^- Ooggrave d. Anglo-American OU Co., Ltd. 

2vtb Feb., 

^^- 34 Ir. L.T.R. 56. 

^ect, 7(1), " On^ or in, or about a factory " — Barrels stored on ground 

adjoining a factory. 

CosoBAVE was employed by the Anglo-American Oil Co. to remove certain barrels 
from a pile, where they had been stored after manufacture, to a building where 
they were to be painted. While so engaged he was injured by a nail in one of 
the barrels. The building in which the barrels had been manufactured, and from 
which they had been removed some days previously was a " factory " within the 
meaning of the Act, and was some distance from the place where the barrels had 
been piled. The building to which they were being removed at the time of the 
accident was not a ** factory." All the places above-mentioned were on the same 
plot of ground, which extended to about fifteen acres. The Recorder made an 
award in favour of the employers. 

The Court of Appeal held that when the barrels were removed from the 
factory where they were made they were taken outside the scope of the Act, and 
that Cosgrave was not employed about a factory. Fitzgibbon, L. J., while follow- 
ing the construction of the word " about '' adopted by Smith, L. J., in PoweU v. 
Brown {supra, p. 3), considered that it could not be measured solely by mere 
physical propinquity. 



^'20th Fe~^^' Healy u. Macgregor & Ferguson. 

^*^- 2 F. 634 ; 37 S.L.R. 454; 7 S.L.T. No. 395. 

Sect, 7 (2), Factory Act, 1895, sect, 23— <' Dock"— Ship— Stowing cargo. 

Healy, a dock-labourer in the employment of Macgregor & Ferguson, stevedores, 
was engaged in loading a steamer at a dock in Glasgow. A steam winch on board 
the vessel was used for loading, but none of the steam cranes with which the quay 
was supplied were used. Healy, while stowing away a pinion wheel on board the 
vessel, was injured by its falling on his leg. He claimed compensation from his 
employers, but the Sheriff dismissed the claim, holding that the employment was 
not within the Act. 

On appeal the Second Division sustained this finding. L.J.C. Macdonald 
said : " It is only in certain circumstances that a dock is a factory . . . and 
here all the circumstances which are required are absent In this case the 
ship was being loaded solely by the steam winches on board the vessel itself, 
and no power machinery on the dock was being used, and in these circum- 
stances it does not appear to me that the dock was a * factory ' in the sense of the 
Act. No doubt the dock was one on which there were steam cranes, which were 
probably used daily for the purpose of loading and unloading vessels, if these 
cranes had been used here the case would have been different." 
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Boms i). North British Railway. c.ofs.(Soot.). 

20th Feb., 

2 F. 629; 37 S.L.R. 448; 7 S.L.T. No. 401. 1900. 

SecU 4, " Undertaker " — Railway Company- — Part of Companxfe business — 

Contractor erecting signals. 
Burns was in the employment of Stevens & Sons, railway-signal makers, who 
had a contract with the railway company to erect signals on a siding which the 
company were forming, and of which they were owners. While engaged in 
fitting signal wires thereat, he was knocked down hy a train and killed. The 
railway company never constructed any new signalling apparatus, but kept a 
staff of men to maintain the signals, just as they kept a staff to maintain the 
permanent way. The dependants of Bums claimed compensation from the rail- 
way company in respect of the provisions of section 4 of the Act. The Sheriff 
held that the section did not apply, in the first place because the railway com- 
pany were not the principal contractors, but the owners, and therefore there was 
no case of sub-contracting, and in the second place, because the work of erecting 
new signals was merely ancillary or incidental to, and no part of the business 
carried on by the company. 

On appeal the First Division of the Court differed, and held that the railway 
company was liable under said section. The Lord President said : " I gather 
from his judgment that the Sheriff has been misled by the word * sub-contracting ' 
in the rubric of section 4. ... He appears to have thought that section 4 does not 
apply except where there is a principal contract and a sub-contract — t .«., a contract 
between the undertakers and one contractor, and a contract between that con- 
tractor and a sub-contractor. The section includes that case, but it also includes 
the case where there is only one contractor who has contracted with the under- 
takers, and is doing the work. The rubric is in law no part of the section." On 
the second point, his Lordship said : '* It appears to me that the equipping of 
the line with signals, and the maintaining of the signals in good order is of the 
essence of the business of a railway company. Without that equipment they 
could not carry on their business, and, therefore, in my opinion the work in which 
the deceased was engaged was not merely ancillary or incidental to, but was a 
part of the company's business." 

Oass u. Butler. c. a. (Eng.). 

24th Feb., 

69 LJ., Q.B. 362 ; [1900] 1 Q.B. 777 ; 82 L.T. 182 ; 16 T.L.R 227. 1900. 

Sects, 4 and 7 (2), *• Undertakers " — Building — Sub-contractor not undertaker. 

Applicant was the widow of one Cass, a painter, employed by Butler to paint 
the roof of a new building. Butler had a contract for this work with one 
Gould, who had contracted with the building owner to construct the building. 
Cass was standing on a scaffolding belonging to Gould, painting a girder in 
the roof, when a plank broke, and he fell to the ground and was killed. 
The building, which was over thirty feet in height, was being constructed 
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by means of a scafiPolding, and was being painted for the first time. The 
County Court Judge held that Butler was an "undertaker/' and awarded 
compensation. 

The Court of Appeal, differing from the County Court Judge, held that a sub- 
contractor was not an undertaker within section 7 (2). A. L. Smith, L.J., said : 
'* In other words, the question is whether a sub-contractor for painting the 
building is an ^ undertaker ' within the meaning of the Act, so that a workman 
who meets with an injury has the option or right to sue either the sub-contractor 
or the original contractor. It is said on behalf of the applicant, that both Gould, 
the contractor, and the defendant, the sub-contractor, are ' undertakers.' I do 
not agree in the latter contention, and do not think that is the meaning of the 
Act. . . . ' Undertakers,' ' in the case of a building, means the persons under- 
taking the construction, repair, or demolition.' In this case, the person who has 
undertaken the construction of this building is Gould. The case of Mason v. Dean 
(sti^a, p. 57), was a different case to the present one, and in my opinion was 
rightly decided." After reciting the facts in Mason v. Dean : " Upon these facts 
the Court held that as the defendant had entered into a contract direct with the 
building owner to construct part of the building, he was an 'undertaker' as 
regards that part, within the meaning of the Act, and was liable to pay compensa- 
tion. Now we come to the present case, which is an entirely different one — 
namely, where a contractor has entered into a contract with the building owner 
to construct the whole building, and has then let out a part by a sub-contract to 
a sub-contractor. Our view that a sub-contractor is not an undertaker within 
the meaning of the Act is greatly strengthened by section 4." 



c. A. (Eng.). milner u. Great Northern Railway. 

3rd March, 

1»00. 69 L.J., Q.B. 427 ; [1900] 1 Q.B. 795 ; 82 L.T. 187 ; 16 T.L.R. 249. 

Sect 7 (2), RfigtiUuion of RaUwaya Act, 1873—" On, tw, or aboiU a railway" — 

Barmaid in refreshment room. 

Applicant was a barmaid employed by the Great Northern Railway in the refresh- 
ment room at Peterborough. While in the course of her employment, a framed 
advertisement fell from the wall and injured her. The County Court Judge found 
that the refreshment room was part of the station, and awarded compensation. 

The Court of Appeal reversed this decision. A. L. Smith, L.J., said : *' The 
latter Act [Regulation of Railways Act, 1873], by section 3, enacts that in this 
Act, the term ' railway ' includes, amongst other things, every station belonging 
to such railway, ' and used for the purposes of public traffic' I do not think 
this means every part of the station, but means that part used for the purposes of 
public traffic. ... I think a bookstall cannot be said to be part of the railway, 
neither can an hotel at the station." His Lordship founded on the case of S,'E, 
Railway v. Railway Commission/ers and Hastings Corporation (1881), 50 L.J., 
Q.B. 201 ; 6 Q.B.D. 586 ; 44 L.T. 203 ; 45 J.P. 388. 



GLASGOIV df* SOUTH-WESTERN RAILWAY CO, V. LA/DLAW. 6i 

Bixsom u. Piitchard and Another. c. a. (Eng.)- 

8rd March, 
69 L.J., Q.B. 494 ; [1900] 1 Q.B. 800 ; 82 L.T. 186 ; 16 T.L.R. 250. 1900. 

Sect, 7(1)/' Building which exceeds thirty feet in height " — Premises consisting of 
buildings exceeding, and less than, thirty feet in height, 

RixsoM was injured while engaged in the demolition of a beer-house less than 
thirty feet in height, which immediately adjoined, and belonged to, the land- 
lord of an inn. The inn and the beer-house were separated by a party wall, but 
communicated by means of a door in the party wall. The inn was over thirty 
feet in height. The County Court Judge awarded compensation. 

The Court of Appeal, reversing the County Court Judge, held that there was 
no evidence that Rixsom was engaged in demolishing a building over thirty feet 
in height. A. L. Smith, L. J., said : '* It is true that the shop or beer-house com- 
municated with the Bull Inn ; there was a doorway between the beer-house or 
shop and the inn, and a passage connecting them, but this does not make the 
lower building part of the higher one. The County Court Judge found as a fact 
that the shop or beer-house was used by the landlord of the Bull Inn in connec- 
tion with his business as an innkeeper, but that again does not make the lower 
building a part of the higher." 

Ljrsonfl u. Enowles & Sons. c. a. (Enff.)- 

6th March, 

69 L.J., Q.B. 449; [1900] 1 Q.B. 780; 82 L.T. 189 ; 16 T.L.R. 250. 1900. 

First Schedule (1) (6), Impossibility of estimating average weekly eamifngs — 

No compensation, 

A MINER who had been in his employers' service for two days only, both in one 
week, as a day worker at a wage of 6s. per day, was held not entitled to compen- 
sation, since two weeks' earnings were necessary in order to fix his average weekly 
earnings. Reversed by House of Lords {infra, p. 107). 

Glasgow and South-Westem Railway Company u, Laidlaw. c. of s. (Scot.). 

7th March, 
2 F. 708 ; 37 S.L.R. 503 ; 7 S.L.T. No. 406. 1900. 

Sect, 1 (2) (c), Second Schedule (14) (c), Act of Sederunt, sect 9 (A), Appeal— Fact 
or law — ** Serious and unlJtU misconduct " — Refused of ArbUrcUor to state a case, 

Laidlaw was in the employment of the railway company as a surfaceman. On 
the occasion of the accident he was engaged along with one M^Quat as night 
watchman at a cutting, for the purpose of warning approaching trains, if a land- 
slip which had occurred should become dangerous. One of them was directed to 
stand at the landslip, where they had lighted a fire in the six-foot way, and the 
other at a point about 500 yards down the line. They were allowed to arrange 
for themselves which station they should take respectively, and from six to ten 
P.M. M'Quat took the outpost, when he changed with Laidlaw. The latter, while 
on the outpost station, occasionally came in to the fire to warm himself, and 
between five and six a.m. he and M^Quat both sat down by the fire. M*Quat then 
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fell asleep, and, on awakening, discovered that Laidlaw had heen killed hy a 
passing train. The SheriflF held that it was not proved that Laidlaw was asleep, 
or that there was serious and wilful misconduct on his part, or in any event that 
the injury was attributable to such misconduct, and awarded compensation. The 
railway company applied to the Sheriif to state a case for appeal, which he refused 
to do, and granted a certificate of refusal, which stated that he was of opinion that 
the question of law proposed was not raised by the facts. 

The railway company thereafter presented a note to the First Division, pray- 
ing for an order on the claimants to show cause why a case should not be stated 
by the SheriflF. The Court refused the note. After quoting section 1 (2) (c) of 
the Act, Lord Pres. Balfour said : " It is clear from the initial words of the sub- 
section, that it was contemplated that the question whether a workman had been 
guilty of serious and wilful misconduct would, generally, at all events, be a 
question of fact. Accordingly the Sherifi^ quite properly, treating the question as 
one of fact, has found that it is not proved that Laidlaw was asleep, or that there 
was serious and wilful misconduct on his part, or that, if there was, the said 
injuries were attributable to such misconduct . . . Unless the ShenflP is wrong 
in holding that question to be one of fact, we have no power to interfere with his 
judgment ; and, while I do not say that under no circumstances a point of law 
can enter into the question whether there has been serious and wilful misconduct, 
I am clear that there is no such point of law in this case." Lord McLaren said : 
*' One would not be inclined to direct an arbitrator to state a case unless it could 
be shown that he had determined some question of law. . . . While I do not say 
that there may not be circumstances in which we should order a case to be stated, 
as where the arbitrator had taken a one-sided view, or omitted to notice some legal 
point which he ought to have noticed, yet the rule in ordinary cases being as I 
have stated, the present application must fail, because the SheriflP has not decided 
any such question of law as the railway company now desires to raise. ... It 
may possibly be that another arbitrator might have so stated the facts as to present 
a question of law for the decision of the Superior Court, but according to the facts 
as found here, there is no question on the construction of the statute raised." 



c. of s. (Scot). Low u. Abemethy & Oo. 

8th March. 

1900. 2 F. 722 ; 37 S.L.R. 506 ; 7 S.L.T. No. 408. 

Sect 7 (2), Factori/ Act, 1895, sect. 23, '' Dock"— Ship being repaired. 

Low was an apprentice boilermaker in the employment of Abernethy & Co., 
ironfounders and engineers, and on the occasion of the injury was engaged in 
repairing the boiler of the s.s. Ola, then lying in the repairing dock of Aberdeen 
Harbour. While he was cutting out old rivets inside the firebox of the boiler a 
piece of rivet struck his right eye and caused the injury for which he claimed 
compensation from his employers. It did not appear that any machinery upon the 
dock was used, but on the contrary that the work was entirely confined to the ship. 
The Ola belonged to a shipping company which paid the rates for the occupancy 
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of the repairing dock. The dock was about a mile distant from the works of 
Abemethy & Co. The Sheriff held that the employment in which Low was 
engaged at the time of the accident was one to which the Act applied. 

On appeal the First Division held that the Act did not apply. On the 
question whether a ship was a dock for the purposes of the Act, the Court 
following the cases of Woodham v. Atlcmtic Co., Ltd., supra, p. 1 ; The Aberdeen 
Steam Trawling Co. v. Peters, supra, p. 14 ; and Flowers v. Chambers, supra, p. 21, 
held that a workman employed on board a ship lying in a dock is not employed 
on, in, or about a dock, and therefore a factory in the sense of the Act of 1897, 
whether the dock itself is a factory within the meaning of that Act or not. 

Same Casb. 

Sect, 7 (2), Factory Act, lb78, sect. 93, ^^Shipbuilding yard'* does not include 
dock wJiere ship is being repaired without mechanical power. 

On the question whether the dock in question was a factory in the sense of 
the Act of 1897, in respect of being a " shipbuilding yard " under the Factory 
Act of 1878, the Lord President, after quoting sect. 93 and Fourth Schedule, 
Part Two (24) of that Act, said : *' The result of these provisions is that a ship- 
building yard is not a 'factory' in the sense of the Act of 1878, unless steam, 
water, or other mechanical power is used in the manufacturing process carried on 
in it, and there is no statement in the case that any of these agencies is used in 
the dock in which the accident occurred. It may be a question whether the 
words defining "shipbuilding yards" above referred to, although expressed 
alternatively, do not require that the place shall be one in which ships are built, 
as well as furnished or repaired — in short, a shipbuilding yard in the proper sense. 
In the case of Spencer v. Livett {supra, p. 55), Lord Justice Romer said, with 
regard to the definition in question, that, in his opinion, the Legislature con- 
templated premises where the business of making, finishing, and repairing ships 
was carried on." 

Same Case. 

Factory Acts, 1878 to 1895, " Occupier " — Engineers repairing ships in dock, 

" There is a third ground upon which the question whether the Act applies 
should, in my judgment, be answered in the negative — viz., that it does not appear 
that Abemethy & Co. were the occupiers of the dock in the sense of the Factory 
Acts, 1878 to 1895, so as to make them undertakers within the meaning of 
sect. 7 (1) of the Act of 1897. ... It is not stated that the s.s. Ola had been 
put into the hands of the appellants, or that they had placed her in the dock, or 
that they were in the possession and charge of her there, although the appellants 
were repairing her boilers, while possibly other persons may have been executing 
other repairs upon her." 
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a of s. (Soot). Brace (;. Henry ft Oo. 

8th March, 

1^00. 2 F. 717; 37 8.L.R. 511 ; 7 S.L.T. No. 407. 

Sect, 7 (2), Factory Act, 1895, sect. 23, ** Dock "—Loading vessel by Us own 

maclnnery. 

Bbuob was in the employment of shipping agents who had contracted with the 
owners of the s.s. Ugie, lying in dock at Leith, to load her with a cargo of tea. 
Bruce was engaged in wheeling a barrow of boxes of tea over a gangway from the 
quay to the vessel, when he overbalanced himself near the ship end of the gang- 
way, and falling into the hold was killed. The only machinery used in loading 
was the vessel's steam winch which lowered the boxes into the hold. There was 
no power machinery on the quay. The Sheriff held that Bruce's dependants 
were not entitled to compensation, since neither the machinery used in loading, 
nor the dock, were a factory in the sense of the Act 

On appeal the First Division also held that the Act did not apply. Lord President 
Balfour in delivering the opinion of the Court said : '* A dock is not necessarily 
a 'factory' within the meaning of section 7 of the Act of 1897. ... It is 
necessary, in order to bring a dock or wharf, which is not truly a factory, under 
the term * factory,' that it should be shown that some of the provisions of the 
Factory Acts are applicable to it ; and, so far as I can see, the only provisions of 
these Acts which could be applicable are either section 18 of the Factory Act, 1895, 
as to notice of accidents, or section 68 of the Factory Act, 1878, as to powers of 
inspection. ... I entertain considerable doubt as to whether the views ex- 
pressed in the case of Hall v. Snowden A Hubbard, supra, p. 18, in regard to 
section 18 are correct, seeing that although the obligation to give the notice only 
arises when the accident happens, the more natural construction would seem to 
me to be that the statutory requirement applies to the place throughout." 

Same Case. 

Sect, 7 (1), (2), Dock Occupier — Shipping agents loading vessel at quay. 

The Lord President said on this point : " Another objection appears to me to 
be fatal to the appellant's claim — viz., that it is not established that the deceased 
was in the employment of the undertakers in the sense of section 7 (1) of the Act 
of 1897. . . . The statement in the case does not appear to me to show that the 
respondents were the occupiers of the dock in that sense. They were not owners 
of the steamship, nor was that ship in their possession, they simply by their 
servants wheeled goods on barrows from a wooden shed on the quayside to the 
deck of the ship, from which the goods were lowered into the hold by the crew 
with appliances upon and belonging to the ship. It seems to me that the 
respondents in performing what was merely porterage from the quay to the ship 
could not be reasonably held to be the ' occupiers ' either of the dock or of the 
ship, any more than a passenger walking on board or a porter carrying his 
luggage." 
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Cooper (/. Davenport— Winstanley (Third party). c. a. (Eng.). 

16 T.L.R. 266. '^'ST'' 

Sect, 4, Undertaker — Sub-contrctctor not liable to indemnify, 

Davenport, a builder, having contracted to construct a building, sub-let the 
plumbing work to Winstanley. Cooper, a workman employed by Winstanley, 
was killed while so working. The County Court Judge awarded Cooper's widow 
compensation against Davenport, and ordered "Winstanley to indemnify Daven- 
port. Winstanley appealed. 

The Court of Appeal held that "Winstanley being a sub-contractor was not 
liable to indemnify Davenport under section 4, and allowed the appeal. 

Fenn u. Miller. c. a. (Eng.). 

10th March, 
69 L.J., Q.B. 439; [1900] 1 Q.B. 788; 82 L.T. 284; 16 T.L.R. 265. 1900. 

Sect, 7 (1), ** About a factory" — Question of fact — Carter hringvn/g water 
to steam mortar mills used in connection with building — Accident 110 yards 
from factory, 

Appuoant was a labourer employed by Miller, a builder, who was developing an 
estate at Chingford by building a number of houses thereon. On the estate there 
were two mortar mills driven by steam-engines. Fenn's duty was to bring water 
in a water-cart drawn by a horse to these engines, from a stream 150 to 200 yards 
distant from the nearest milL While doing so and while on the main road at a 
point about 40 yards from the stream, the horse bolted, and Fenn was knocked 
down and injured. The County Court Judge held that Fenn was employed 
*' about " a factory, and awarded compensation. 

The Court of Appeal, dififering from the County Court Judge, discussed 
Powell V. Brown, supra, p. 3 ; Chambers v. Whitehaven Harbour Commissioners , 
supi'ay p. 20 ; and Lowth v. Ibbotson, supra, p. 13, and held that there was no 
evidence to support the finding that Fenn was employed " in close propinquity," 
or " physically contiguous " to the mortar mill, which was necessary to bring the 
case within the definition of the word " about " laid down in Powell v. Brown, 
supra, p. 3. Collins, L. J., said : " A factory assumes the carrying on of a business, 
and I should say that a carter fetching coals to the factory is * about the business of ' 
the factory, but clearly is not during his journeys to and fro * about ' the factory. 
The jury would, therefore, have to disabuse their minds of the impression that 
because a workman was ' about the business of ' the factory he was about the 
factory itself. What sort of a case, then, is covered by the word * about * 1 I 
should say that where the main purpose of the business carried on in a factory 
involved the use of land outside the physical limits of the factory, persons so 
employed outside the factory limits would be employed, not on or in, but about 
the factory. An illustration of this is to be found in the facts of the case of 
Powell V. Brown, supra, p. 3. ... To my mind the Act does not apply to persons 
employed about the business of a factory, where such employment does not 
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involve physical contiguity to the factory within such limits as are reasonably 
necessary for the ordinary business carried on there. Applying that test to the 
present case, I do not think that the facts bring the workman within the limits 
of what I have described as physical contiguity. I think there was no evidence 
on which a jury could reasonably have found that the workman was in such 
physical contiguity as could reasonably be described as being 'about' the factory." 

0. A. (Eng.). Frid (/. Fenton. 

lOtb March, 

1900. 69 L.J., Q.B. 436 ; 82 L.T. 193 ; 16 T.L.R. 267. 

Sect, 7 (1), Building ^^ being constructed '^ — Accident during removal 

of scaffolding, 

Fbid was an apprentice to Fenton, a bricklayer, and was employed by him in the 
construction of a chimney shaft 100 feet in height. Owing to the position of the 
foundations access to the work could only be obtained from a lower level than 
that upon which the shaft was constructed. To reach the level of the foundations 
an external staging, constructed in the manner in which scaffolding is usually con- 
structed, was erected. From this staging access was obtained to the inside of the 
shaft by means of a hole left in the brickwork. The shaft was erected by means 
of a scaffolding in the inside of the shaft. At the time of the accident the shaft 
had been completed, the hole had been bricked up and the shaft was in actual use, 
the internal scaffolding having been removed. All that was required to finish the 
job was to bury the end of a lightning conductor, for which purpose no scaffolding 
was necessary. Frid was employed on the external staging removing the gear 
that had been used in the construction of the shaft, when he stepped on a loose 
plank, fell to the ground, and was injured. The County Court Judge held that 
a building was not completed till the scaffolding used in its construction had 
been removed. He further held that the staging on which Frid was working was 
** scaffolding " within the Act and awarded compensation. The employer appealed. 
The Court of Appeal upheld this decision. A. L. Smith, I* J., said : ** I 
think the County Court Judge was quite right when he said, * I think that in the 
case of a building, in the construction of which scaffolding is used, the building 
cannot be said to be completely constructed until the scaffolding employed in its 
construction has been removed, and that the removal of a scaffolding is a part of 
the work of construction, and that the words ' being constructed by means of a 
scaffolding * must include the removal of the scaffolding as well as the actual work 
of construction by means thereof.' I fully indorse that proposition, and I think, 
therefore, that the appeal fails." 



0. of s. (Soot). Menzies u, 

13th March. 

1900. 2 F. 732 ; 37 S.L.II. 526 ; 7 S.L.T. No. 417. 

Sect, 1 (1), " Course of^^ employment — Emergency — Labourer assisting to 

replace pulley belt, 

Menzibs was employed as a labourer in the joinery factory of MacQuibban, his 
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duties being to carry wood and sweep chips from the floor of the machine room, 
and generally to do work ancillary to that of the skilled workmen. He had no 
right to interfere with the machinery or belting unless by the special orders of the 
foreman. On the occasion of the accident the foreman was absent, but Miller, a 
machineman who was trying to replace a belt on a running pulley, asked Menzies, 
who volunteered his assistance, to catch hold of the belt in a certain way. In 
complying with this direction Menzies got entangled in the belt and was killed. 
The Sheriff held that the accident arose out of and in the course of his employment. 
On appeal the Court adhered. The Lord President said : "The words 'arising 
out of and in course of the employment * appear to me to be sufficient to include 
something which occurs while the workman is in his master's employment and on 
his master's work, although he may be doing something in the interest of his 
master beyond what he was employed to do. The Act does not say * when doing 
the work which he was employed to perform,' and it is a fair inference that if it 
had been intended to limit the right to compensation to accidents occurring while 
the workman was doing the work which he was employed to do, diffeient language 
would have been used from that which occurs in the Act. . . . The appellant's 
counsel did not dispute that in the case of an emergency a workman might 
properly intervene in work which he was not employed to perform. But an 
emergency is just something which occurs unexpectedly. It does not necessarily 
mean an occurrence giving rise to great danger, and it would be very inconvenient 
and disadvantageous for the conduct of such work if workmen could not without an 
order from the foreman intervene in cases where their intervention may be neces- 
sary or helpful except under the penalty of losing the benefits provided by the Act, 
The action of the workman in this case appears to me to have been a natural and 
helpful intervention in the conduct of his master's business." 

OreenhiU (;. Caledonian Railway. c. of s. (Scot.). 

2 F. 736 ; 37 S.L.R. 524; 7 S.L.T. No. 437. ^^'im''*'' 

Sect, 4, Undertaker — Ancillary or incidental to business — Liability of 
railtvay company to servant of carting contractor. 

Grebkhill was a lorryman in the service of Wordie & Co., carting contractors, 
who under a contract with the Caledonian Railway collected and delivered train- 
carried goods, ^he railway company had also horses and carts of their own 
employed at the same work. The public were charged the same rates for 
collection, train carriage, and delivery, whether the railway company's carts were 
used or the contractors, the latter, when their carts were employed, receiving from 
the com^mny a portion of the through rate. Greenhill had collected barrels of 
beer, and was transferring one of them from his lorry to a goods train in the 
railway company's station, when he was killed by its falling on him. The Sheriff- 
Substitute held that the work on which Greenhill was engaged was a part of or 
process in the business of the railway company, and found them liable in com- 
pensation. 

On appeal this judgment was affirmed. 
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G.ofs.(Soot.). Hobbs & Samuels u. Bradley. 

14th March, 

1900. 2 F. 744 ; 37 8.L.R. 532 ; 7 No. S.L.T. 418. 

Second Schedule 14 (c), Act of Sederunt^ sect. 9 (a), (c), (A), Appeal — Refusal oj 
Sheriff to state a C€ue — Remit to state a case only upon quMtion of law 
originally submitted to Sheriff, 

By a provision in Second Schedule of the Act applicable to Scotland — viz., 
Paragraph (14) (c), a party wishing to appeal against a SheriflTs decision is entitled 
to require the Sheriff to state a case on any questions of law determined by hira. 
The relative Act of Sederunt prescribes — 9 (a) An application to a Sheriff to state 
a case on a question of law determined by him shall be made by minute . . . 
and such minute shall set forth the question (or questions) of law . . . proposed 
as the subject-matter of the case, (c) . . . If the Sheriff is of opinion that any 
question of law stated was not raised by the admissions made or facts proved 
before him, or that the application for a case is frivolous he may refuse to state the 
case, but in that event he shall grant to the applicant a certificate specifying the 
cause of the refusal. (A) Where a Sheriff has refused to state a case the 
applicant for the case may apply by a written note to one of the divisions of the 
Court of Session for an order upon the other party to show cause why a case 
should not be stated. Such note . . . shall state shortly the nature of the cause, 
the facts, and the question or questions of law which the applicant desires to 
raise. 

Bradley was a painter in the employment of Hobbs k Samuels who had the 
contract for the painting work about an electric work in the course of construction. 
While engaged on a scaffolding painting certain steel bars at a height of fifty feet 
above the ground, the building then being about sixty feet high, Bradley fell to 
the ground and was killed. The Sheriff held that the deceased was engaged at 
constructive work, of which the employers were the undertakers, in connection 
with a building over thirty feet in height, and awarded compensation to the 
widow. The employers applied to the Sheriff to state a case and proposed this 
question — Whether the work on which the deceased was engaged at the time of 
the accident was construction of the building in question in terms of section 7 (1) 
of the Act. The Sheriff refused on the ground " that the question of whether 
the deceased when he met with fatal injury was engaged in work of construction 
was solely a question of facf The employers then presented a note to the 
Court of Session in which, after narrating the above facts, they stated : " The 
questions of law proposed to be submitted for the opinion of the Court are — 
(1) Whether the appellants are undertakers in the sense of section 7 of the Act? 
and (2) Whether in the circumstances the appellants are liable to the respondents 
in compensation ? . . . 

. The Court refused to remit to the Sheriff to state a case submitting the questions 
proposed in the note, but remitted to him to state a case on the question whether 
the work on which the deceased was engaged at the time of the accident was 
<* construction *' of the building. The Lord President, in considering the questions 
in the note, said : ** The latter question is plainly so general and indefinite that it 
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may be disregarded. As to the first it is clear that a great many points might be 
raised under it, not hinted at in the question originally suggested, not only as to 
the nature of the work, but to the relations of the appellants to it, and avenues 
of inquiry would be opened which were not opened before the Sheriff. It appears 
to me that we should not remit to the Sheriff to state a case submitting that 
question to the Court for two reasons — first, that it is not the question which was 
proposed to the Sheriff, and second, that it raises points which were not made the 
subject of inquiry before him." Although the original question was not proposed 
in the note, the Court considered that the Act of Sederunt was not to be applied 
so strictly as to prevent their considering it. 

Same Case. 

Sect, 7 (1), Second Schedule (14) (c), ^^ Construction^^ — PainUng—Qiiestion 

of law or fact. 

The Court held that the Sheriff was wrong in refusing to state a case because 
the question whether the deceased was engaged in a work of construction was one 
of fact. Lord Kinnear observed : ** I think that the question which the Sheriff was 
really asked to state, as set out in his certificate, does disclose a question of law. 
... It is clear enough that there may — I do not say more than may — be a 
question of legal construction as to whether this particular operation was or was 
not construction in the sense of section 7, and not merely a question of fact. I 
agree with Lord McLaren that if there has been any doubt on this point it is 
removed by the decision in Wood {supra, p. 15), where the question was treated as 
one of law suitable for the consideration of the Appellate Court." 

niinflniirorth u. Walmsley. c. a. (Eng.). 

16th Mwch, 

69 L.J., Q.B. 619 ; [1900] 2 Q.B. 142; 82 L.T. 647; 16 T.L.R. 281. 1900. 

Fint Schedule (1) (6) and 2, The expression ^* regard shall be had to the differ- 
ence " in earnings before and after accident does not cut down the maximum 
alloioance of fifty per cent, of prior earnings. 

At the time of his accident lUingworth's average weekly earnings were 
XI, 13s. 8d. At the date of the arbitration he was working for the same 
employer and receiving 15s. a week. The County Court Judge awarded 
compensation in respect of the period of incapacity prior to the award and also 
awarded him 15s. a week from the date of the award. The employer appealed. 
It was urged that the meaning of Schedule I. (2), was that the County Court 
Judge had only jurisdiction to award fifty per cent, of the difference between the 
average weekly earnings before the accident and the amount the workman was 
able to earn after the accident, whereas he had practically awarded the maximum 
under (1) (b) as if the workman had been unable to return to work. 

The Court of Appeal upheld the decision of the County Court Judge. A. L. 
Smith, L. J., said : '' I cannot agree with the argument which has been addressed 
to us on behalf of the employer. The Act, by clause 2 of Schedule I., provides that 
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in assessing compensation regard is to be had to the difference between the average 
weekly earnings of the workman before the accident and the average amount 
which he is able to earn after the accident, and^ for anything that appears to the 
contrary, the County Court Judge has done so ; but there is nothing in clause 2 
to cut down the maximum compensation which, under clause 1 (6), the Judge has 
jurisdiction to award." 

o.A.(EDg.). Powell V. Main OoUiery Oo. 

1 6th March, ^^ ^ 

1900. 69 L.J., Q.B. 542 ; [1900] 2 Q.B. 145 ; 82 L.T. 340; 16 T.L.R. 282. 

Sect, 2 (1), ^^ Time for taking proceedings ." 

Held (Romer, L.J., dissenting) that " Claim for compensation " refers to an 
initiation of proceedings before the proper tribunal, which will culminate in an 
award. 

Reveraed by House of Lords {infra, p. 83). 

c. of s. (Scot.). Cochrane v. Traill & Sons (No. 1). 

^^^iJ^"^**' 2 F. 794 ; 37 S.L.R. 662 ; 7 S.LT. No. 439. 

Sect, 1 (3), Proceedings to recover compensation must he taken by toay of 
arbitration under the Act — Ordinary action incompetent, 

CooHRANB who was injured while working as a stevedore in the employment of 
Traill & Sons, raised an action against them in the Court of Session, concluding 
for payment of 148. weekly so long as he should continue to be totally or partially 
disabled from work, or until the weekly payment was diminished or ended or 
redeemed in terms of paragraphs 12 and 13 of the First Schedule of the Act. 

The Court held that the action was incompetent. The Lord Justice-Clerk 
said : " It appears very clearly that what the Court is asked to give effect to is a 
claim under the Workmen's Compensation Act. That being so the difficulty at 
once arises that the Workmen's Compensation Act regulates the procedure under 
it. It would be a subversion of the intention of the Act if such cases could be 
brought into the Court of Session. The Act was intended to provide an extension 
of the liability of employers of labour for compensation for accidents, and to 
provide also a simple and summary mode of procedure where compensation under 
the Act was to be ascertained." 

Same Case. 

Sect, 1 (3), Second Schedule (8), (14), Act of Sederunt 7 (a) — Recording of oral 

agreement — Time limit, 

Cochrane averred that Traill & Sons, his employers, had agreed verbally to pay 
him compensation and thereafter wrote his wife as follows : — " Referring to your 
call yesterday, we are in the meantime going to pay you 14s. per week, being your 
husband's half wages, counting from the first fortnight after the accident." The 
employers continued to make the weekly payments for more than six months 
from the date of the accident, and then stopped, denying liability, but inviting 
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Cochrane to constitute his claim under the Act and undertaking to waive any 
objection in respect of the six months' limit in the Act. Cochrane raised the 
action above described. The employers pleaded, inter alia, that if Cochrane had 
an agreement he could record a memorandum of it as provided for in the Act of 
Sederunt. Cochrane replied that he was unable to do this as the agreement was 
not in writing. The Lord Ordinary (Low) whose dicta the Lord Justice-Clerk 
approved on appeal, said : '* I do not think that it is essential that an agreement 
as to compensation under the Act should be in writing, and the provision that a 
memorandum of the agreement, and not the agreement itself is to be registered 
seems to me to contemplate that the agreement may not be in writing. Further, 
there is no time limited within which the memorandum must be recorded, and it 
seems to me that the pursuer might still draw up and record a memorandum." 

Freeland u. Macfarlane, Lang ft Co. 0. of a (Scot). 

„ 20th March, 

2 F. 832 ; 37 S.L.R. 599 ; 7 S.L.T. No. 435. 1900. 

First Schedule (1) (6), (2), AmouTit of weekly payment — Difference in earnings 
— Boy receiving the same toages after accident b^U prospective increase lost. 

Freeland, a boy of about fourteen, was for three months prior to the accident 
employed in a bakery. He was one of a number of boys whose work was to clean 
fruit. On the occasion of the accident, Freeland, on the orders of the foreman, 
was dusting the rollers of a machine, when his right hand was drawn in between 
them. In consequence he lost portions of his thumb, and of three fingers, 
occasioning permanent partial disablement. Prior to the accident Freeland's 
wages were 58. a week. The employers paid full wages during his disablement, 
and afterwards took him back into their employment at the same wages, subse- 
quently raising them to 6s. a week. After the accident, however, Freeland was 
removed from the room where he had worked previously, and was employed as 
one of two boys stationed in the timekeeper's office at the factory gatehouse, who 
acted as messengers. In the factory in question the ordinary course of employ- 
ment for boys was that after a few months' service they were employed as packers 
and earned about Ss. a week. At the time of the accident Freeland was eligible 
for employment as a packer, but the injury to his hand precluded him. The 
Sheriff held that the Act did not take cognisance of the effect of an accident upon 
a workman's future career, but dealt only with the present effect, and that as 
Freeland continued able to earn the same wages after the accident there arose no 
difference in the sense of paragraph (2) of the First Schedule. He accordingly 
dismissed the application. 

On appeal the Court found that the fact that the weekly wage which Freeland 
was earning was not less than the weekly wage which he earned before the 
accident would not necessarily or per se preclude any claim under the Act. The 
Lord President said : " The statutory test is earning capacity, and if it should 
appear upon the facts that his earning capacity is less after than it was before or 
at the time of the accident, it seems to me that he might have a claim even if he 
was in fact receiving the same wages at the two periods. I think that in such a 
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1900. 



case the Sheriff would be entitled to consider the fact of the appellant having 
attained to such an age and had such experience that he was fit to be a packer, 
and that any day he might have been made a packer at a higher rate of wages 
than he was receiving, and that the Sheriff might also consider whether the wages 
paid to Freeland after the accident represented the true value of the services 
which he was rendering as a message boy, or whether they were in part a gratuity." 

Same Gabs. 

First Schedule (12), Declaration of liability — Application coniinued. 

The Court held that although there might be no ground for holding that 
compensation should be presently awarded, the application should not have been 
dismissed, as dismissal would preclude Freeland from obtaining compensation in 
the event of its afterwards appearing that his earning capacity had been diminished. 
The Court, therefore, following Chandler v. Smith {supra, p. 38), pronounced the 
above finding and continued the cause. 



^'sttO,^* Wright u. BagnaU & Sons, Ltd. 

69 L.J., Q.B. 551 ; [1900] 2 Q.B. 240; 82 L.T. 346 ; 16 T.L.R 327. 

Sect. 2. (1), ^* Claim for compensation . . . within six 7nonths** — Evidence 
of agreement to pay compensation which barred employer from pleading the 
time limit. 

Wright, on 23rd November, 1898, was injured while employed by Bagnall & 
Sons and had to go into hospital. His wages were £1, Is. per week. The 
employers were insured against accident to workmen. On 26th November, 1898, 
one of the employers' clerks told Wright's wife that in three weeks Wright would 
**be due for compensation.*' At the end of the three weeks she received from 
the employers, lOs. 6d. A like sum was paid by the employers or Insurance Com- 
pany to Wright or his wife every week till 6th September, 1899. It was admitted 
that the payments were made as provided by the Act and on behalf of the Company 
with whom the employers were insured. Negotiation, meanwhile, was pending 
to commute the weekly payments, but the parties were unable to agree as to the 
amount, and employer's manager threatened " to go to Court." After 6th September, 
1899, the employers refused to make further payments, and Wright filed his 
request for arbitration. The employers relied on the fact that the claim for 
compensation had not been made within six months of the accident. The County 
Court Judge held that the provision in section (2) (1), that proceedings "shall 
not be maintainable . . . unless the claim . . . has been made within six 
months," was peremptory, and made an award in favour of the employers. 

The Court of Appeal, reversing the decision of the County Court Judge, held 
that there was abundant evidence of an agreement to pay compensation which 
precluded the employers from raising the point that the claim was out of time. 
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Collins, L.J., said : " It seems to me that the County Court Judge was wrong in 
holding that as a matter of law the employers might not debar themselves from 
setting up that defence. In my opinion there was evidence fit to be considered 
which might well justify the finding that the parties had agreed that compensation 
was due under the Act, and that the only thing not agreed upon was the amount 
of commutation, each party regarding themselves as entitled to go to the Court to 
have the amount fixed. . . . Thus there is clear and abundant evidence of an 
agreement that compensation should be paid, the only matter left open being 
the amount. After such an agreement the employers would not be entitled to 
set up that no compensation at all was payable. I think also the last point taken 
for the workman — that there was evidence of an admission of liability — is a good 
one, as well as the contention that, after allowing the workman to consider the 
matter open, it is too late for the employers to say that the statutory six months 
has expired." The Court ordered a new trial. 

Davis {/. Rhynmey Iron Co., Ltd. c. a. (Eng.). 

5th April, 

16 T.L.R. 329. 1900 

Sect, 1 (1), ^'Arising out of amd in ike course of the employment*' — Accident to 
miner on private railway while returning from work, 

Davies, a collier, was returning from his work in a train on a private railway, 
owned by his employers the Rhymney Iron Co., Ltd. In getting off the train, 
which he used at his option and without payment, at a point about three-quarters 
of a mile from the colliery, Davis fell and was injured. 

The Court of Appeal held that the accident did not arise " out of and in the 
course of " the employment. 

Pearce u. London and South- Western Railway. c. a. (Eng.). 

6th April, 

69 L.J., Q.B. 683 ; [1900] 2 Q.B. 100; 82 L.T. 487 ; 16 T.L.K. 336. i900. 

Sect, 4, " Merely ancillary or incidental to " husinese of railway company — 

Reconstruction of station by contractor, 

Pearce was employed by Perry <fe Co., builders and contractors, who had 
contracted with the London and South- Western Railway to do such work of 
altering, repairing and painting the railway company's stations in a certain district 
as they might be required to do, at a fixed schedule of prices. While engaged in 
reconstructing one of the company's stations, Pearce met with an accident. The 
Ck)unty Court Judge made an award in favour of the railway company. 

The Court of Appeal upheld his decision. Collins, L.J., said : ** To my mind 
it would be difficult to give a better illustration than this of work which is merely 
ancillary to the business of a railway company as distinguished from work which is 
part of the actual work of the company. . . . The business of a railway company 
is primarily that of carriage — carriage of passengers and goods. The erection or 
repairing, or painting of their stations, is not part of the business carried on by 
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them. It is not obligatory on a railway company, unless there be some special 
statutory obligation, to put up stations at intermediate places on their line at all. 
And though by the Regulation of Railways Act, 1873, the word * railway * embraces 
a station used for the purposes of public traffic, and some portions of the station 
may be reasonable facilities for the receiving and forwarding of traffic which the 
company may be bound to aflFord, still the work on which the workman was 
employed here was no part of, or process in, the company's trade or business." 



c. A. (Eng.). Stuart «;. 

6th April, 

1900. 68 L.J., Q.B., 598 ; [1900] 2 Q.B., 95 ; 82 KT., 489; 16 T.L.R. 335. 

FivBi Schedule (1) (a), (i), Less than two weeks' employment — Impossibility of 
calculating average weekly earnings — No compensation. 

Stuart was employed as a casual labourer at a dock for five days continuously. 
On the fifth he was fatally injured. The Court held that as he had not been in 
the employment for two weeks there was no means of calculating his average 
weekly wages, and his dependants were therefore not entitled to compensation. 
Reversed by House of Lords {infra^ p. 107). 



c. A. (Eng). Osbom u. Vickers, Son, & mazing 

6th April, 

1900. 69 L.J., Q.B., 606 ; [1900] 2 Q.B. 91 ; 82 L.T. 491 ; 16 T.L.R. 333. 

Sect. 2 (1) — First Schedule (3) — Rules 1898, No. 50, lohere no notice of the accident 
has been given and no objection on tliis ground taken by the employer, and 
the workman refuses to submit to medical examination, the employer has a 
right to an order staying proceedings. 

OsBORN after his accident was attended by a doctor provided by the employers,, 
and paid a weekly allowance. On one occasion another medical man was called 
in, on behalf of Osborn, in consultation. The employers' doctor having reported 
that Osborn had recovered, the weekly allowance was discontinued. Osbom 
then commenced proceedings under the Act. No notice of the accident was given 
under section 2 (I), but the employers had not taken objection on this ground in 
their answer to Osborn's request for arbitration. The employers having required 
Osbom to submit himself for medical examination under Schedule I. (3), he 
refused to do so. The employers applied to the County Court Judge under 
rule 50 of the Workmen's Compensation Rules, 1898, to stay proceedings until 
such examination had taken place. The County Court Judge made an order that 
there should be no stay, but that Osborn should submit to examination, the 
employers paying £1, Is. to the workman for the attendance of a medical man on 
his behalf. Rule 50 (1) of the Workmen's Compensation Rules, 1898, is as follows r 
— "In any case in which an arbitration is pending, or an award has been made, or a 
memorandum recorded, or a certificate given, and the employer or any person by 
whom the employer is entitled to be indemnified alleges that the workman who 
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claims or has been awarded compensation refuses to submit himself for examina- 
tion in accordance with paragraph 3 or paragraph 11 of the First Schedule to the 
Act, or obstructs such examination, such employer or other person may apply 
to the judge or arbitrator to stay proceedings in the arbitration, or to suspend 
the weekly payments awarded until such examination has taken place." 

The Court of Appeal held that the decision of the County Court Judge was 
wrong, and that the employers had not lost their right to an order for examination 
because no notice of the accident had been given. Collins, L.J., said : "The 
workman having commenced his proceedings without having given notice of the 
accident, and the employers not having availed themselves of the want of notice 
in their answer to the workman's claim the workman now contends that it is 
a condition precedent to an examination by a medical practitioner under Schedule 
I., clause (3) of the Act, that a notice of the accident shall have been given. 
That is, it seems to me, an impossible position for the workman to take up. In 
order to get out of the vice of thQ want of notice of accident, the workman is by 
section 2, sub-section 1 of the Act, bound to show that the employer is not 
thereby prejudiced. The employer, therefore, must be put in the same position 
as if the notice had been given." 

Same Case. 

FwBi SohedtUe (3), Medical examination of workman required by employer — No 
ju/risdiction in Cov/nty Court Judge to impose conditions on employer, 

Collins, L.J., said : "The Judge has no jurisdiction to impose conditions. I 
do not say that there may not be very special circumstances which, having regard 
to the state of health of the injured workman, might make it essential that the 
workman's own medical man should be present at the examination. It is possible 
to imagine such a case. But nothing of that kind is suggested here. The order 
here is not attempted to be supported on any special circumstances in the case. 
In my opinion it was extra vires the County Court Judge in the present case to 
impose such a condition as he has done." 



Ellis U. Knott. C. A. (Eng.). 

7th April, 
Times Newspaper, 9th April, 1900. 1900. 

First Schedule (2) and (12), Review of weekly payment — Offer to take workman 

back at old wages. 

The Court of Appeal held that on a finding that a workman was unable to earn the 
same wages as before the accident, the County Court Judge was right in refusing 
to review a weekly payment settled by agreement, although the employers offered 
to take the workman back into their employment at the old wages. 
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c. A. (Eng.). Randall u. Hill's Dry Dock Engineering Co. 

5th May, 

1900. 69 L.J., Q.B. 554; [1900] 2 Q.B. 245; 82 L.T. 521 ; 16 T.L.R 368. 

Sect, 2 (1), ^^ Claim for compensation , , . within six months'^ — Payment of 
maximum weekly sum payable binder Act will not stop employer from 
taking objection that claim was not made within six months. 

Randall was injured by an accident on 19th December, 1898. His wages were 
£2 a week. The employers were insured against accidents to workmen. From a 
month after the accident until 28th October, 1899, the insurance company paid to 
Randall £1 a week, taking from him a receipt " on account of compensation which 
may be or become due to me under the Workmen's Compensation Act, 1897, 
in respect of an accident which occurred to me on the 19th day of December, 
1898." The weekly payments were stopped on 28th October, 1899. Randall 
then filed his request for arbitration. The employers relied on the fact that the 
claim for compensation had not been made within six months of the accident. 
The County Court Judge held that the employers had either waived a claim or 
were stopped from taking the objection by making the payments and taking the 
receipts. 

The Court of Appeal reversed the decision of the County Court Judge, and 
held that the application had not been made in time. After laying it down that 
there was no difference between payments made by an insurance company and 
by an employer, and pointing out that no notice of accident was given or claim 
made, A. L. Smith, L. J., proceeded : ** It is said that the employers are stopped 
from taking the objection, but in Wright v. Bagnall ^ Sons (supra^ p. 72) the 
ratio decidendi was that there was evidence that the parties had agreed absolutely 
that there was a liability under the Act on the part of the employers to pay 
compensation, and that the amount alone was not agreed upon. In this case there 
is no evidence that the parties had agreed absolutely that there was a liability on 
the part of the employers to pay compensation." 



0. A. (Eng.). Daniel u. Ocean Coal Oo. 

5th May, 
1900. 59 L.J., Q.B. 567 ; [1900] 2 Q.B. 250; 82 L.T. 523 ; 16 T.L.R. 368. 

First Schedule (4), (5), (6), and (7), Payment of sum awarded as compensation to 
legal personal representative — Investment in name of Registrar — Said para- 
graphs to be read together. 

Applicant was the widow of a workman who had been killed while in the 
employment of the Ocean Coal Co. She had taken out letters of administration 
to the estate of her late husband, and claimed compensation for herself and his 
other dependants. At the hearing she asked that the whole amount of the 
compensation should be paid to her as the legal personal representative of the 
workman. The County Court Judge awarded — (1) That the Ocean Coal Oo. pay 
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as compensation £246, 7s. ; (2) that the dependants entitled were the applicant 
and two infant sons of the workman ; (3) that the £246, 7s. be apportioned as 
follows— £146, 7s. to the applicant, and £100 to or for the benefit of the sons in 
equal shares ; (4) that the Ocean Coal Co. pay within fourteen days the £146, 7s. 
to the applicant for her use, and the £100 to the Kegistrar of the Court ; and 
(5) that the Registrar invest in his name the £100 in the Post Office Savings 
Bank for the benefit of the sons, and that the interest arising therefrom be paid 
until further order to the applicant for the maintenance, education, or benefit of 
the sons. The applicant appealed. 

The Court of Appeal upheld the award. A. L. Smith, L. J. said : " In my 
opinion clauses (4), (5), (6), and (7) of the First Schedule to the Workmen's Com- 
pensation Act, 1897, must be read together, and it is wrong to read the first part 
of clause (4) by itself as meaning that in all cases when there is a legal personal 
representative of a deceased workman, the payment of the whole of the com- 
pensation is to be made to him. If clause (4) stood alone, no doubt the argument 
of the appellant would be correct. But it does not stand alone. Clause (5) provides 
that any question as to the amount payable to each dependant shall, in default 
of agreement, be settled by arbitration under the Act ; clause (6), that the sum 
allotted as compensation to a dependant may be invested as ordered by the 
arbitrator ; and clause (7) that any sum ordered to be invested by the arbitrator 
may be invested in the Post Office Savings Bank by the Registrar of the County 
Court in the name of the Registrar. Having regard to these provisions I think it is 
abundantly clear that the County Court Judge had power to make the order which 
he did." 



Tombull V. Lambton Collieries Co., Ltd. o. a. (Eng.). 

7th May, 



82 L.T. 589; 16 T.L.R. 369. 

Sect 7(1) and (2), " On, or »w, or about a mine " — Coal Mines Regulation Act, 

1887,^ sect, 75. 

TuRNBULL, an engine driver, employed by the Lambton Colliery Co., Ltd., 
was killed by an accident while driving an engine on the Company's private line 
which connected their collieries with a depot The accident occurred about three- 
quarters of a mile from the colliery. The Regulation of Railways Act, 1873, did 
not apply to the railway in question. The County Court Judge awarded com- 
pensation. 

The Court of Appeal, reversing the decision of the County Court Judge, held 
that the place where the accident happened was not a mine within the meaning of 
section 75 of the Coal Mines Regulation Act, 1887, which includes "sidings in 
and adjacent to and belonging to the mine,'' and therefore that TumbuU at the 
4imB of the accident was not employed on, or in, or about a mine within the 
meaning of section 7 of the Workmen's Compensation Act, 1897. 



1900. 
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c. A. (Eng.). Perciyal u. Oarner. 

19th May, 

1900. 69 L.J., Q.B. 824 ; [1900] 2 Q.B. 406 ; 16 T.L.R. 396, 

Sect 7 (2), " Undertaker " held not to cover person supplying labourers to party 
erecting building, who controlled hut did not pay them. 

Applicant was the widow of a workman, Percival, who was killed by a fall from 
a scaffold while employed on a building which was being erected by Bowman <fe 
Co. Bowman k Co. supplied the materials, and the work was done under the 
direction of their foreman. Garner supplied labourers, including Percival, for 
the brickwork, who were paid by Bowman <fe Co., Gamer getting Jd. an hour on 
the men's time as remuneration. The County Court Judge held that Gamer was 
an "undertaker" within the meaning of section 7 (2). 

The Court of Appeal reversed the County Court Judge. A. L. Smith, L.J., 
said: **The appellant here merely supplied labour for the building which was 
being built under the control and supervision of Bowman «fe Co.'s foreman, and 
the mere fact that the appellant supplied labour does not make him an undertaker 
within the meaning of section 7, sub-section 2. The trath is that the respondent 
has taken proceedings against the wrong person.'* 

c. of a (Scut.). Punres v. Sterne & Co., Ltd. 

22nd May, 

1900. 2 F. 887 ; 37 S.L.R. 696 ; 8 S.L.T. No. 27. 

Sect, 7, Factory Act, 1895, sect. 23 (b) — Factory-occupier — Engineer fitting up 

refrigerator — Trial run — Engineering work. 

PuRVES was an engine fitter in the employment of Steme & Co., engineers in 
Glasgow, and was engaged in fitting up refrigerating machinery in premises in 
Leith which an ice company there had just erected. By the contract between 
Sterne & Co. and the ice company the former undertook to supply, erect, test, 
and work (for a certain time) the said machinery. At the time of the accident 
to Purves, who was killed while fixing a rail round the fly-wheel of one of the 
engines, the machinery was being tested by a preliminary run. The ice produced 
during this run was declared by the contract to be the property of the ice 
company, but that company did not take possession of it or use it in their 
business. The entire control of the machinery during the mn was in the hands 
of Steme & Co. The only mechanical power being used was the steam which 
was driving the machinery. The Sheriflf-Substitute held — (1) that Steme & Co. 
were not the occupiers of a factory ; and (2) that the work of erecting machinery 
was not an engineering work ; (3) that the machinery itself was not a factory. 

On appeal the Court affirmed this judgment, being of opinion on the first 
point that even if the place subsequently to be used by the ice company was a 
factory, it was not occupied by Steme <fe Co. The second point was abandoned 
by the appellant. On the third point the Court said that section 23, subjection 
(b) of the Factory Act of 1895, whereby the user of machinery temporarily 
used in any premises for the construction of a building, or in stractural work in 
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connection with a building, was made occupier of the premises, did not apply to 
the case of fitting up and testing machinery. 

Holmes d. Oreat Northern Railway. ^«A^w°^'^* 

'' 26tb May, 

69 L.J., Q.B. 854 ; [1900] 2 Q.B. 409 ; 83 L.T. 44 ; 16 T.L.E. 412. 1900. 

BecU 1 (1), *^ Ariwngout of and in the course of the employment" — Workman 
injured on employer*8 premises on his way to work — Taking forbidden route. 

Applicant was the mother of one Holmes, an engine cleaner, who had been 
employed by the Great Northern Railway at King's Cross. He was instructed to 
go to a new engine shed at Homsey and was conveyed thither, free of charge, by 
the Railway Company. On his arrival at Homsey station he was told that there 
were two ways to the shed, one by a bridge, the other by a subway, but took neither 
and went to the shed across the railway lines, and was knocked down and killed. 
The County Court Judge held that Holmes' employment began at King's 
Cross and that the accident arose out of and in the course of the employment. 

The Court of Appeal upheld the County Court Judge's decision. A. L. 
Smith, L. J., said : " The beginning of a man's employment need not be the 
beginning of his actual work ; for instance the employment of a collier begins 
when he leaves the bank, though his actual work may lie at some distance after 
reaching the bottom of the pit. ... It is said that Holmes ought to have gone 
over the bridge or through the subway. But once it is decided that the man was 
on his employment when he left King's Cross, all the rest follows ; for there is no 
serious or wilful misconduct alleged." 



Brennan u. Dublin United Tramway Oo. c. a. (ire.). 

14 th June, 

34 Ir. L.T.B. 113. 1900. 

Sect. 4, " Merely ancillary or incidental, d:c." — Erection of plant by contractor 

in generating station /or Electric Tramway Co, 

Brbnnan was employed by the C. W. Hunt Co., of New York, in the erection of 
a coal conveyer which they had contracted to supply to the Dublin United 
Tramway Co. The conveyer was being erected in a generating station for use in 
connection with the Tramway Co.'s service of electric trams. While so engaged 
Brennan was injured and claimed compensation from the Tramway Co. The 
Recorder awarded compensation. 

The Court of Appeal, in allowing the appeal, held that the erection of such 
machinery was merely ancillary to the trade or business of a Tramway Co., and 
that the Tramway Co. were not liable under section 4 of the Act 

Same Cask. 

Sect. 4, Undertakers. 

Fitzgibbon, L. J,, on the facts as set out above, held that the Tramway Co. 
were not the undertakers within section 4. 
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o.A.i'Ejig.). Stead v. Moore and Others. 

loth June, 
1900. Times Newspaper, 18th June, 1900. 

Sect, 7 (1), (2), ** Undertaker'* — Question of/act — Builder erecting houses 

and contractiny with carpenter for joinery, 

Malthousv & MooRB, a firm of builders, owners of certain land, were 
building houses thereon. They themselves did the scaffolding, brick and stone 
work, and also superintended the whole work. Moore had a contract to do 
the joinery work. In the course of the erection of the houses, Stead, a workman, 
employed by Moore was killed. The County Court Judge held that Moore was 
an undertaker. 

The Court of Appeal held that the County Court Judge having before him 
the case of Mason v. Dean {supra^ p. 57), had rightly instructed himself in view 
of that case, and that there was evidence to support the finding of fact at which 
he had arrived. 

c. of s. (Soot.). MacCready u. Dtinlop ft Co. 

16th June, "^ '^ 

1900. 2 F. 1027 ; 37 S.L.R. 779 ; 8 S.L.T. No. 82. 

Sect, 7 (2), " Workman " — Platers in shipbuilding yardy working »n a squad, 

paid by piece, and employing labourers. 

MagCreadt was one of a squad of four platers who had agreed with Dunlop <fe Co. 
to prepare frames for riveting. The squad employed a number of labourers, to 
whom they paid a certain sum per hour to perform part of the work. The squad 
were paid a lump sum per frame which they divided equally after paying the 
labourers. All of the squad had to be approved by Dunlop <fe Co.'s foreman, their 
work was subject to his supervision, and they had to work continuously during 
the working hours recognised in the yard. The work was, of course, carried on 
in the shipbuilding yard. The members of the squad were subject to the printed 
regulations of the yard which provided, irUer alia, that " workmen '* were liable 
to dismissal for molesting other workmen, <kc., and were not at liberty, after 
absenting themselves for a day, to resume work without permission. In the 
event of overtime being worked Dunlop & Co. paid each of the squad sixpence 
per hour, and also paid the labourers half time extra. The Sheriff found the 
dependants of MacCready entitled to compensation. 

On appeal the Court afiirmed. The Lord President in adverting to the 
words in section 7 defining a workman, " whether his agreement is one of service 
or apprenticeship or otherwise " said : " (Or otherwise) means whether his agree- 
ment is otherwise than one of service, or otherwise than one of apprentice- 
ship. We know that on shipyards on the Clyde and elsewhere certain parts of 
the work are usually done under contracts, to use a neutral term, for what is 
really piecework ; and the platers are the persons usually employed under such 
contracts. . . . The fact of men working under such contracts as those made 
with the platers does not, in my judgment, prevent them from being * workmen * 
within the meaning of the Act of 1897.'' 
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D. Watson Ltd. aofs.(Soot). 

19th Jooe, 
2 F. 1044; 37 S.L.R. 782; 8 S.L.T. No. 64. l»00. 

Second Schedule (14) (c), Appeal — Question of law — Serious and wilful 

misconduct 

Daillt was a miner in the employment of Watson, Ltd., coalmasters. While 
carrying several cartridges of gunpowder in his hand in a coal pit, he was fatally 
injured by a spark from a naked light on his cap exploding them. A special 
canister was provided for carrying cartridges, but the miners, though without the 
sanction or knowledge of the officials, did not always use it. There was a special 
rule of the mine forbidding a miner, while handling explosives not contained in a 
securely closed canister, to permit a naked light to remain in his cap or in such a 
position as to ignite the explosive, and it was held that Dailly must be assumed 
to have known this rule. The Sheriff held that Dailly was guilty of a contraven- 
tion of this rule, but that the contravention did not constitute serious and wilful 
misconduct. An appeal was taken on the latter point. 

The Court entertained the appeal, holding that a question of law was raised. 
Lord Trayner said : " We are asked to decide whether the injury to the deceased 
was attributable to serious and wilful misconduct on his part within the mean- 
ing of the Act. That puts upon the Court the duty of construing the words of 
the statute, and the construction of a statute is always a question of law." 

Samb Case. 

Sect, 1 (2) (c), ** Serious cmd wilful miscondu^*' — Breaking special rule of mine 

— Naked light and explosives. 

On the merits the Court reversed the finding of the Sheriff. The Lord Justice- 
Clerk said : '* It is difficult to imagine anything that could be more truly 
described as serious and wilful misconduct in a mine, than that a man, while 
going along the mine carrying explosives should at the same time carry a naked 
light in his cap. . . . The Sheriff-Substitute has found that the deceased must be 
assumed to have known of the special rule, and I think that miners must be 
assumed to know the rules of the mine. Whether in a case where the rules, 
although properly posted in the pit, were not in fact known to a person coming 
into the pit, it might not be held that such a person was not guilty of serious and 
wilful misconduct, is another question. No such case is made here.'' 

Petrie u. Weir. c. of s. (Scot.). 

19th June, 

2 F. 1041 ; 37 S.L.R. 796 ; 8 S.L.T. No. 67. 1900. 

Sect. 7 (2), Factory Act, 1878, sect. 93 (3) " Factory'*— Stonedressing yard- 
Grindstone for sharpening tools driven by gas engine. 

Pbtbib was a stone dresser in the employment of Weir, a builder, and worked in 
a yard occupied by the latter. The only mechanical power used was a gas engine 
which drove a grindstone on which the workman's tools were sharpened. The 
engine and grindstone, were in a shed in the yard, and were under the charge of 
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a lad who collected the blunt tools, sharpened them and returned them to the 
workmen. Petrie while dressing stones was accidentally struck in the eye by a 
splinter from a chisel. The Sheriff found that the yard was a factory. 

On appeal the Court adhered. Lord Moncreiff said : " Of course if Weir had 
sent his tools to be sharpened elsewhere these premises would not hare been a 
*• factory ' in the sense of the Act. But as he has chosen to pot up this small gas 
engine and- grindstone for the purpose in his own premises, I am of opinion that 
they are a ^ factory ' within the meaning of the Act, being premises wherein steam 
power is used in aid of the manufacturing process carried on there." 

H.L. (On Kain OoUiery Co. u, Davies. 

appeal from 

0. A Eng.). 69 L. J., Q.R 765 ; [1900] A.a 368 ; 83 L.T. 83 ; 16 T.L.R. 460. 

22nd June, 

1900. Sect, (7), (2), " Dependent " — QuesHan of fact — Parent of infant son eaminff 

Si. a week — Contribuiionfor maintenance of family. 

Thi applicants were the father and mother of William Rees Davies, aged sixteen, 
who was killed in the course of his employment with the Main Colliery Ck). Davies' 
average weekly earnings were 8s. There were five other children, of whom two 
were earning 12s. and 7s. 6d. respectively. The father was earning J^l, 6s. a 
week. Wm. R. Davies lived at home and gave all his wages to his mother, she 
providing him with food, lodgings, clothing and an occasional sixpence as pocket 
money. The County Court Judge held that the applicants were in part dependent 
on Davies and awarded £23, 8s. This decision was upheld by the Court of 
Appeal. 

The House of Lords, upheld both these decisions. Halsbury, L.O., said : 
*^ Now what is dependency 1 The notion that a person has a legal obligation upon 
him to keep his whole family when he earns a considerable part of what is 
required himself, and when the other members of the family only contribute a 
small part, appears to me to account for the Legislature having introduced not 
only dependency but partial dependency. Was there or was there not partial 
dependency in this case — that is to say, was there evidence upon which the 
County Court Judge might have come to the conclusion that there was 1 For my 
own part, I cannot in the least doubt that there was. The whole family were all 
dependent upon wages. Whose wages ? Partly this boy's wages. It is said that 
this boy was under no obligation to support his brothers and sisters. No one 
denies that ; but it appears to be forgotten that the obligation is upon the head of 
the family. He is by law bound to support his family. . . . Therefore the 
burden lay on the father of the family, the father of the family in his turn obtains 
from the wages of those who are being maintained by him a partial contribution 
to the general family fund. Why is not the father in discharge of that burden 
partly dependent on the earnings which he receives from his children 1 I am not 
able to answer that question. It appears to me that he must be relying or 
dependent — call it what you please — on the funds by which he discharges his 
legal obligation upon the funds supplied to him, or partly supplied to him, by 
the children who earn those funds. If that is true, it appears to me that there 
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was evidence by which the County Court Judge was guided, and was properly 
guided, in this case. If it is true that there was in this case a sum of 8s. a week 
contributed by this boy to the common family fund, it appears to me to be 
perfectly clear that the father was to some extent * dependent ' upon that son's 
earnings — that is to say he was partially dependent upon the earnings of the son 
for contributions for the maintenance of the family ; and therefore for discharging 
the legal obligation which he was under, he was dependent upon the sum so 
supplied by the son. I am unable to see that there is anything in this case 
beyond a mere question of fact. I decline to assume that the Legislature has 
contemplated a particular ' standard.' I am not quite certain what it means, but 
I am quite certain that no human intellect would be able to ascertain exactly 
what the standard was if one had to deal with such a question — a standard 
dependent upon what was the ordinary course of expenditure in the neighbour- 
hood and in the class in which the man lived. To my mind that is a problem 
so obscure that I cannot believe that the Legislature intended it to be solved. 
What the family was in fact earning, what the family was in fact spending, for 
the purpose of its maintenance as a family, seems to me to be the only thing which 
the County Court Judge could properly regard, I think in this case he has regarded 
it, and accordingly it appears to me the question of fact, and the only question of 
fact, was one which the County Court Judge has properly finswered." Simmons 
V. White, supra, p. 12, approved by Lord Shand. 

Powell u. Main Colliery Oo., Ltd. h.l. (on ap- 

peal from 
69 L.J., Q.B. 758; [1900] A.C. 366; 83 L.T. 85; 16 T.L.E. 466. 0. A. Eng.). 

26th June, 
Sect. 2 (1), ^^ Claim for compensation^^ — Does not mean the commencement of 1900. 

proceedings. 

Powell was injured on 2l8t December, 1898, while in the employment of The 
Main Colliery Co., Ltd. On 2nd May, 1899, Powell gave written notice of the 
accident to The Main Colliery Co., and also served upon them the following 
notice. 

"NoTioB OP Claim. 

" To the Main Colliery Co., Ltd. 

" Take notice that I claim the sum of fifteen shillings per week from the 4th 
day of January, 1899, until such date as I shall be able to resume work, as com- 
pensation for injuries received by me on the 21st day of December at your 

colliery at Bryncoch. 

"Signed — William Powell. 

" Address — Mount Pleasant, Clydach." 

On 4th October, 1899, Powell filed a request for arbitration. The re- 
spondents contended that the request should have been filed within six months 
of the accident, and that the delay debarred Powell from taking proceedings. 
The County Court Judge overruled this objection and awarded compensation. 
The employers appealed. The Court of Appeal, Romer, L.J., dissenting, held 
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that the ''claim for compensation" in section 2 (1) meant the initiation of pro- 
ceedings, and not merely a notice to the employer that the workman claims 
compensation under the Act (see eupra^ p. 70). The workman appealed to the 
House of Lords. 

The House of Lords, Lord Morris dissenting, held that the '' claim for com- 
pensation " was duly made by the notice set out above, and did not mean the 
commencement of legal proceedings. Halsbury, L.C., said : " The argument of 
those who insist upon the opposite construction appears to me to involve of 
necessity two propositions : first, that you must find in the statute something to 
justify you in using these words in an artificial and non-natural sense ; or secondly, 
you must assume that when the Legislature used the phrase, * Claim for Com- 
pensation,' you must add by construction these words — * in some form of legal 
procedure.' I entirely repudiate the necessity of doing either of these things. I 
do not find in the rest of the statute anything that can properly describe the 
expression 'claim for compensation' as being technical in its application, and 
certainly I am not going to add words which I think, in my own mind would be 
inappropriate to the subject-matter j but it is enough to say that the necessity is 
to add some words. Now it certainly is a very familiar rule of construction that 
you have no right to add words to a statute unless the exigency of the rest of 
the statute which you are construing renders it necessary for you to do so. 
Upon that short ground I am of opinion that the judgment of the Court below 
was wrong, and that the judgment of the dissenting Judge was right. ... I 
observe that Lord Justice A. L. Smith speaks of agreeing with two decisions to 
which reference has been made, one in Scotland {Bennet v. Wordie^ supra^ p. 25), 
and the other in Ireland (Mamo v. Workman <k Clark, supra, p. 48). Notwith- 
standing what I have said, I entirely agree with both those decisions. It appears 
to me that in neither the one case nor in the other was there any compliance with 
that which undoubtedly is a condition precedent to the maintenance of a claim 
for compensation — that a ' claim for compensation with respect to such accident ' 
has been 'made within six months.' But whyl Not because there was no 
legal procedure, not because there was nothing which could technically be called 
the beginning of an action, but because there was no claim at all. In the Irish 
case there was absolutely no claim ; and in the Scotch case the reason for the 
decision, and what the Court decided, was that in their view there was no ' claim 
for compensation,' but not in the least upon the ground that it was not part of 
a legal proceeding." 

o. A (£ng.). OroBsfleld & Sons, Ltd. u. Tanian. 

^^mo."^ 69 L.J., Q.B. 790; [1900] 2 Q.B. 629; 82 L.T. 813 ; 16 T.L.R. 476. 

First Schedule (12), " Any weekly payment may he reviewed" — Does not ctpply 

unless there is a cha/nge in the circumstances, 

Tanian met with an accident while in the employment of Crossfield <k Sons, Ltd., 
which resulted in the loss of an eye. He filed a request for arbitration, alleging 
in the particulars that at the time of the accident his average weekly earnings 
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were 308. a week and that since the accident he had not been able to earn more 
than 17s. Id. Crossfield & Sons filed an answer, alleging that at the time of the 
accident Tanian's wages were only 19s. 10^. a week. This answer was not filed 
in the time limited under Rule 17 of the Workmen's Compensation Rules, 1898, 
which states, " If any respondent desires to disclaim any interest in the subject- 
matter of the arbitration, or considers that the applicant's answers are in any 
respect inaccurate or incomplete, or desires to bring any fact or document to the 
notice of the Judge, or intends to rely on the fact that notice of the accident was 
not served in accordance with section 2 of the Act, or that the claim for com- 
pensation was not made within the time limited by the said section, or intends to 
deny (wholly or partially) his liability to pay compensation under the Act, he 
shall, five (now altered to ten) clear days at least before the day fixed for pro- 
ceeding with the arbitration, file with the registrar an answer, stating, <fec." The 
County Court Judge refused to hear evidence tendered by Crossfield & Sons, on 
the point raised in the answer, and, acting on the statement in Tanian's particulars, 
made an award in August, 1899, of a weekly payment of 12s. 6d. In March, 
1900, Crossfield <k Sons applied to have this weekly payment reviewed under 
First Schedule (12). It was admitted that there had been no change in the cir- 
cumstances of the case. The County Court Judge refused the application. 

The Court of Appeal upheld this decision. A. L. Smith, L.J., said: ''The 
evidence shows that the circumstances now are precisely the same as they were 
when the award was made. The real point which the employers wish to raise is 
that the award is wrong because the County Court Judge ought to have found 
that the workman's wages were not 30s. but a smaller sum. In my opinion, the 
employer could not, upon an application under clause 1 2 of the First Schedule to 
review the weekly payment, show that the award was wrong. The meaning of 
that clause is, that where an award for a weekly payment has been made, the 
workman who has been injured may get better, and obtain better work and wages, 
and in that case the employer is entitled under the clause to obtain a review of 
the weekly payment." 

Henderson a Corporation of Olasgow. 0. of s. (Scot). 

2 F. 1127; 37 S.L.R. 857; 8 S.L.T. No. 104. ^*l90o!^' 

Sect. 7 (2), Factory Act, 1878, sect ^Z—'' Factory''— '' Adapting for sale"— 
" Purposes of gain " — Treating refuse at Corporation cleansing works. 

The deceased Walter Henderson was a carter in the employment of the Corpora- 
tion of Glasgow in their cleansing department The cleansing operations were 
undertaken in pursuance of powers and duties set forth in the Glasgow Police 
Acts. Said department carried on dispatch works in which town refuse was 
treated, certain kinds being separated by a screen actuated by steam power. The 
purpose of treating the refuse in this way was to render part of it saleable as 
manure, and the proceeds of the sales went to reduce the expense of disposing of 
the refuse, and consequently to lessen the burden on the ratepayers. Henderson 
was accidentally killed while in the dispatch works. The Sheriff held (following 
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Paterson v. Caledonian Railway^ 1 F., J.C. 24), that the works were not a 

factory, and Henderson's dependants appealed on this question. 

The Court sustained the Appeal. They held that the treatment of the refuse 

hy the separating screen was adapting an article for sale in the sense of section 93 

of the Factory Act of 1879. On the point whether the work was carried on for 

the purpose of gain, the Lord President said : " That of course is not so true as 

to the main enterprise, because the materials dealt with are nuisances, and the 

object is to get rid of them, but there may be a certain amount of gain in the 

process of getting rid of them. We know that in the industrial development of 

this country many products which were treated as nuisances turn out to be 

sources of profit, and to a limited extent this seems to be the case with respect to 

the things dealt with at the dispatch works. They are put into a saleable 

condition, they are sold, and it seems vain to me to say that this is not the 

adapting of an article for sale within the meaning of the statute. ... If this be 

so I do not think it is an answer to say that this is only done incidentally to the 

larger process, which is not carried on for the purpose of gain — viz., the disposal 

of street sweepings." 

Same Casb. 

Sect 1 (1), Second Schedule (14) (c), " Arising out of and in course of'— Law or 

fact — Refusal to stcUe a case. 

On the occasion of the accident Henderson had entered the dispatch works 
with his horse and cart, and proceeded to the place of discharge by a usual though 
not the prescribed route. While standing near his horse, about two yards off 
and near enough to have proper control of it, he carelessly leant on a bar protecting 
a tank, by the giving way of which he fell into the tank and was fatally injured. 
The Sheriff found that the accident arose out of and in course of his employment, 
and on being asked by the Corporation to put a question in the stated case on 
this point, refused on the ground that the question was one of fact. 

The Appeal Court held that he was right in refusing to state the question. 
Lord Kinnear said : " I think the Sheriff is quite right in saying it is only a 
question of fact if he has treated it as a question of fact. ... It sometimes 
appears that the Sheriff or arbiter has come to his conclusion of fact upon a 
ground of law, because he has considered himself constrained by a construction of 
the statute, or by some rule which he supposed to be a rule of law, to adopt a 
certain construction of the facts, and in case of that kind it is quite right and 
necessary that this Court should entertain an appeal. . . . But that kind of 
question can never arise when the Sheriff* says in so many words : * 1 think this 
is a question of fact, and I decide it upon the facts ; I have not proceeded upon 
law at all ; ' and this is what the Sheriff says in this case.'' 

Samb Case. 

Sect, 1 (4), Procedure — Turning common law action into arbitration. 

Proceedings in this case were first taken in the ordinary Sheriff-Court by way 
of an action for damages at common law, and under the Employers Liability Act. 
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Shortly thereafter the pursuer lodged a minute askiug the Court, in the event of 
its being determined that there iivas no liability under the action, to. determine 
the question of liability, and the amount thereof, under the Compensation Act. 
The Sheriff thereafter found the action irrelevant (equivalent to sustaining a 
plea of demurrer) but before dismissing the action, proceeded to try the question 
of liability under the Compensation Act. After proof led he rejected the claim 
under the Compensation Act in respect that the locu» of the accident was not a 
factory, and assoilzied the Corporation. The applicant appealed by way of a 
stated case, and the following questions were raised (1) — whether the action 
should have been dismissed when the decision on relevancy was given, liability 
under the Compensation Act not having then been determined, and (2) whether 
au appeal in ordinary form should have been taken by the Corporation against 
the interlocutor allowing the case to proceed under the Compensation Act 

The Court entertained the Appeal by way of the stated case, as no prejudice 
to the parties had occurred through the procedure taken, but observed that it 
would have been more regular if the Sheriff, when he formed the opinion that 
this was not a case to which the common law or the Employers Liability Act 
applied, had dismissed the action so far as founded thereon, and had reserved 
right to the parties to make such use of it as might be necessary for the purpose 
of raising or stating a claim under the Compensation Act. 



Caledonian Railway v. Breslin. c.ofs.(Soot.). 

lOth July. 

2 F. 1168; 37 S.L.R. 873; 8 S.L.T. No. 110. 1900. 

Sect, 7 (2), Railtvays Act^ 1873, sect, 3 — Railway smithy in station yard ^^used 

for purposes ofpvhlic traffic,^^ 

Breslin was a horse shoer in the employment of the Caledonian Railway, and 
was employed in a smithy in a yard within a General Terminus station. This 
yard also contained stables and accommodation for seventy-four horses, some of 
them used in the company's lorries and carts, and others in drawing trucks on the 
railway. Adjoining this yard was the general yard, used for general traffic, and 
there was a large gate in the fence separating them. There were separate 
entrances to both yards from a lane leading to the street, and the entrance from this 
lane to the stable-yard was 37 feet distant from the railway line. Breslin was 
injured in the smithy by a kick from a horse which he was shoeing there. The 
Sheriff held that Breslin was employed on, in, or about a railway and awarded 
compensation. 

On appeal the Court affirmed this view. The Lord President said : " The 
whole of this yard appears to be used for the business of the railway company, 
although it is separated by fencing into different sections for the convenient 
conduct of that business, and the whole is territorially within the precincts of the 
General Terminus station. The horses are employed either within the station for 
marshalling the traffic and the like, or for work outside the station, such as 
collecting and delivering goods, but in either case they are clearly employed in 
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the business of the company as carriers, or in the language of the Act of 1873, 
'for the purposes of public traffic.' Breslin, therefore, was injured within the 
railway yard in fitting a horse for work on what was essentially a part of the 
railway, and it appears to me that he was as much an employee of the railway, in 
its proper business of carrier, as porters, guards or others, actually engaged in the 
carriage of goods or passengers along the line. He was fitting a part of the 
railway plant for the purpose of conducting the traffic as much as an engine fitter 
or an engine cleaner preparing an engine to haul a train." 

^'loth j^Sy!*^" Doyle v. Seattle & Sons. 

^^^^* 2 F. 1166; 37 S.L.R. 915; 8 S.L.T. No. 114. 

First Schedule (1) (a), (i). Average earnings — Ttoo incomplete weeks, one 

before and one after the accident, 

DoYLB was a labourer employed by Beattie & Sons at an engineering work of 
which they were the undertakers. He was employed by the hour, and paid at 
so much an hour. His service began at 1 o'clock on Monday, 18th December, on 
which day he worked 3 J hours, and continued through Tuesday, Wednesday, and 
Thursday, on each of which he worked 9 J hours, till the accident on Friday, on 
which day he had worked 7| hours. His wage for this period was 6Jd. per hour, 
and he received £1, Is. 5d. On the following Monday he was re-engaged by 
Beattie & Sons at a wage of 5Jd. per hour, and worked continuously till Friday 
evening. His wages for this period (including 48. 6d. for an extra night-shift) 
amounted to £1, 5s. 2d. At the end of this period, the wound, caused by the 
accident became inflamed, and shortly afterwards death resulted. The Sheriff 
declined to consider the earnings for the period subsequent to the accident, and 
found that compensation was not due, as Doyle had not been in the employment 
for a period of two weeks previous thereto. 

On appeal the Court reversed this finding. They held that paragraph (1 ) (a), (t) 
of the First Schedule was composed of two branches, which were quite separate, 
the one dealing with three years' actual employment and a maximum and 
minimum limit, and the other with a less period of employment and a sum 
calculated on average weekly earnings during that period. They also held that 
there must be a period of two weeks in order to get an average, but that it was 
not necessary that the workman should have been in the employment for every 
day of the two weeks, and that there was material for calculation in the present 
case. " I see no good reason for holding," said Lord Trayner, " that the second 
week is not to be taken into consideration, because it was subsequent to the 
date of the injuries which ultimately proved fatal. . . . For the purposes of 
the Act 1 think the two weeks' services, which were of the same character, 
should be taken as affording the means of calculating the compensation due to the 
appellant." 
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Stalker v. Wallace. c.ofs.(Scot), 

10th July, 

2 F. 1162; 37 S.L.R. 898; 8 S.L.T. No. 117. 1900. 

Sects, 4 and 7 (2), " Undertaker** — Servant of contractor — Owner doing mason 
and joiner work of building^ but employing contractor for plastering. 

Stalker was a plasterer in the employment of Meldrum & Sons, who had a con- 
tract with Wallace for the plaster work of a tenement in the course of erection. 
Wallace was a huilder and public works contractor, whose business was the 
execution of public works, and who never undertook to build houses for private 
persons, except in so far as he built houses for himself. He was erecting this 
house for himself on his own ground, the mason and joiner work being executed 
by his own men^ and the other parts of the work being given out on contract to 
various tradesmen. Wallace had no control over the workmen of Messrs. 
Meldrum, or those of the other contractors. Stalker was accidentally killed by 
falling from a landing. The Sheriff found that Wallace was the undertaker of 
the construction of the tenement, and awarded compensation. 

On appeal the Court afl&rmed this finding. Lord Young said : " The case falls 
under section 4, if Wallace was the undertaker. Now, in my opinion he was the 
undertaker with reference to this building which was being constructed by him on 
his own ground and for his own behoof, and constructed by himself, the mason 
and joiner work being executed by his own men. If he was not the undertaker, 
there was no other undertaker in regard to the construction of this building. If 
then he was the undertaker, that, in my opinion brings in distinctly and clearly 
enough section 4. . . . The firm of plasterers were just the persons with whom 
the undertaker contracted for the execution by or under such contractor of plaster 
work upon this building. . . . Although Stalker was employed not by the under- 
taker, but by the contractor with the undertaker, section 4 makes the undertaker 
responsible to him or his representatives." 

Bnssell u. MacClnskey. c.ofs.(Scot.). 

20th July, 

2 F. 1312; 37 S.L.R. 931 ; 8 S.L.T. No. 145. 1900. 

First Schedule (1) (a), (i), ^'Average earnings" — Farts of two weeks, 

MacClusket entered the employment of Russell as a miner on Wednesday, 14th 
February, being employed from day to day. He worked on the 14th, 15th, 16th, 
but not on Saturday, the 17th, which was a holiday among miners. The following 
week he worked on Monday, 19th, and regularly on to the morning of Friday, 
the 23rd, when he was accidentally killed. The Sheriff found that his average 
weekly wage was £2, 6s. 5|d., and awarded ;£300 of compensation among his 
dependants. 

On appeal the Court held that although MacCluskey had not worked for two 
whole weeks there was a basis for calculating an average weekly wage ; as to the 
second week there could be no question. As to the first week it was said by the 
Lord President: ''His earnings in the three days were all that he earned in 
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RusselFs employment, or, so far as it appears, in any employment during that 
week, and I think that they were in the sense of the schedule, his weekly 
earnings for that week in Russell's employment. But if this be so, they can be 
added to the practically full weekly earnings of the following week, and an 
average struck on the earnings of the two weeks, will, in my judgment, give 
MacCluskey's average weekly earnings in Russell's employment 

Samb Case. 

First Schedule (1) (a), (i), J&300 maasimum limit in aU eases. 

The Lord President also observed that the maximum limit of £300 contained 
in the first alternative of the Schedule when there had been three years' employ- 
ment applied also to the second alternative where there had been a shorter 
period, and therefore to the present case. 



G. A. (Eng.). Powell DofBryn Steam Coal Oo. u. Edwards. 

lyoo. ' Times Newspaper, 23rd July, 1900. 

First Schedule (2) (12), Review of weekly payment — Refusal by workman of offer 

of work at previous wages — Declaration of liability. 

Edwards, a lad of seventeen, was awarded lOs. per week, half his previous 
wages, on account of the loss of both legs while in the employment of Powell 
Duflfryn Co. His employers thereafter offered him work at a £1 a week, but 
£dwards refused this offer and apprenticed himself to a shoemaker. On an 
application by the employers to review the weekly payment, the County Court 
judge terminated it, and made a declaration similar to that made in Chandler v. 
Smith (supra, p. 38). The workman appealed. 

The Court of Appeal held that the facts of the case justified the County Court 
Judge in making the order. 



G. A. (Bng.). Timmins u. Leeds Forge Co., Ltd. 

^^1900.^^' 83 L.T. 120; 16 T.L.R. 521. 

Sect, 1 (1), ^* Accident*' — Rupture — Worktnan lifting planks froz&n together 

off stack. 

TiMjfiNS was a labourer employed by the Leeds Forge Co. in removing planks 
of timber from a stack. The planks were frozen together and as Timmins got 
further down the stack it became more difficult to move them. When he had 
got a considerable way down the stack Timmins ruptured himself while trying to 
lift one of the planks. The County Court Judge held that there had been an 
accident, and awarded compensation. 

The Court of Appeal dismissed the appeal, holding that there was some 
evidence of an accident. 
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Hnnter u, Dnnganril Coal Company. ^ii^i^^l] 

38 S.L.R. 6. ^^• 

Sect. 1 (2) (6) and (3), Action 0/ damages barred by receipt 0/ compenacUian — 

SeparcUe and preliminary proof allowed, 

HuMTBR sued the Dungarvil Coal Company for damages in respect of an injury 
received in their employment. The defenders pleaded that Hunter could not 
maintain the action in respect that Hunter had sent a notice and claim under the 
Compensation Act, and had received from them thirty-three weekly payments of 
compensation, amounting in all to £27, 48. 6d. The receipts for said payments, 
signed by Hunter or his wife, and a witness were in the following forms : — 
"Receipts for weekly payments — Name of member, Dungarvil Coal Co. — Date 
of accident, 31/1/99 — Date from which compensation begins, 15/2/99 — Amount 
of payment authorised, 16/6 weekly." The sums paid were entered under their 
dates in a column underneath, along with the signatures. Hunter averred that 
the payments were made in bad faith, without notice to him that they were made 
under the Act, and upon the representation that they would not prejudice his 
claims. The Lord Ordinary before whom the case was raised, appointed- the 
pursuer to lodge issues for the trial of the cause, and the defenders to lodge issues 
for the trial of the defence above stated. 

On appeal the Court recalled this interlocutor and directed a proof to be 
taken on the question of the discharge. The Lord Justice-Clerk said : Where, as 
here, there are distinct averments that the claim made by this workman, and the 
payments made by the defenders were made under the Workmen's Compensation 
Act, and where these averments are disputed, the proper course is to determine this 
matter first. If it turns out that there was no such arrangement as is averred, 
then the case is still open, but if it is proved that such an arrangement was made, 
then the case is at an end." 



Cochrane v. Traill & Sons (No. 2). c. of a (Scot.). 

Ut November, 

3 F. 27 ; 38 S.L.R. 18 ; 8 S.L.T. No. 183. ^^^^• 

See eupra^ p. 70. 

Second Schedule (8), (14) (c), Act of Sederunt^ 7 (a) — Record of memorandiim of 

agreement — Special warrant — Appeal — Competency, 

CocHRANK met with an accident while working in the employment of Traill k Sons, 
as a stevedore, and his injury resulted in permanent disablement. Certain com- 
munings took place between the parties as to payment of compensation, and the 
employers paid half wages weekly for more than six months. They then 
discontinued the payments intimating that they did not consider themselves 
liable under the Act, and denying that they had come under an agreement to 
continue paying during incapacity. Cochrane thereupon raised an action in the 
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Court of Session (supra, p. 70), concluding for weekly payment of half wages 
in terms of the Act, which action was dismissed as incompetent, with expenses. 
He then sent to the Sheriff-Clerk for registration a memorandum of the alleged 
agreement in pursuance of paragraph 8 of the Second Schedule, and section 7 
of the relative Act of Sederunt. The latter provides that a memorandum of an 
agreement may he recorded in a special register by the Sheriff-Clerk, hut that 
when the genuineness of the memorandum or of the agreement set forth therein 
are disputed, the memorandum will not be recorded without a specitd warrant 
from the Sheriff. Traill & Sons disputed the genuineness, and Cochrane therefore 
presented an application to the Sheriff for a special warrant for registration. 
Traill <fe Sons pleaded in limiTie that the application should not be entertained 
until Cochrane had paid the expenses of his unsuccessful action in the Court of 
Session, and the Sheriff-Substitute *' as arbitrator '' sustained that plea. Cochrane 
then appealed to the Court of Session by way of a stated case, the question of 
law being " whether it was competent for the Sheriff as arbitrator to " impose the 
condition mentioned. Traill <fe Sons objected to the appeal as incompetent. 

In deciding the appeal the Court held that it was incompetent to bring an 
appeal by way of a stated case. Lord Adam, after referring to section 1 (3), 
and paragraphs (1) (a) (ii), (5), (12) and (13) of the First Schedule as containing 
the only cases in which there might be arbitration, said : " The application is 
accordingly, in my view, simply an application to the Sheriff in the exercise of 
his ordinary common law jurisdiction, and the procedure therein must be regu- 
lated by the forms and rules appropriate to such proceedings. If it is sought to 
bring under review an interlocutor or judgment of the Sheriff, that must be 
done in the ordinary way. Under section 14 (2) of the Second Schedule it is 
only where an application is made to the Sheriff as arbitrator that it is competent 
for the parties to require him to state a case on any question of law determined 
by him. 

^2nd No^m.*' Laing u. Tonng & Leslie. 

^^'■^ ^^^^' 3 F. 31 ; 38 S.L.R. 29 ; 8 S.L.T. No. 185. 

Sect. 7 (2), Factory Act, 1895, sect 23—** Dock ''—Unloading ship— Donkey- 
engine in lighter raising cargo from hold — Not a ^^ factory'' 

Laing was in the employment of Young & Leslie, stevedores, as donkey-engineman, 
and was in sole charge on board a lighter in Leith Docks. The lighter was the 
property of Young k Leslie and was used for carrying a donkey-engine. It was 
made of the hull of an old fishing boat, was unable to navigate without external 
assistance, and when occasionally it went to other ports on the Forth, was towed 
there. It never was inspected by the Inspector of Factories. On the occasion in 
question the lighter was lying close to the ship Nerano which was alongside the 
quay. The Nera/no was discharging a cargo of grain, and Laing was assisting 
thereat with the donkey-engine. A rope from it was passed over a pulley on to 
the deck of the ship and into the hold where it was attached to bags of grain. 
The bags were then raised by the engine to the ship's deck, where they were 
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detached from the rope, and after being weighed were conveyed ashore by dock 
workmen. Laing did not assist either on board the Nercmo or ashore, but remained 
on the lighter. During a pause in the discharging, he fell overboard while taking 
up water in a bucket, and was drowned. The Sheri£f found that his employment 
was one to which the Act applied. 

On appeal the Court held that the Act did not apply since — (1) the deceased 
was not employed in unloading to a dock or quay, and (2) he was not employed 
about a factory within the meaning of sect 23 of the Act of 1895. Lord Moncreiff 
said : " I think it is sufficient to repel the claim that the donkey-engine on board 
the lighter was not engaged in unloading the cargo of the Nerano to the quay. 
From its position outside the Nerano it could not have done so. In point of fact it 
was merely engaged in raising the grain from the hold of the vessel to the deck. . . . 
Secondly, in order to bring any of the premises or machinery mentioned in the 
clause quoted within the Compensation Act, 1897, they must be shown to be 
premises or machinery to which the provisions of the Factory and Workshop Acts 
are applied. . . . The premises, works, and machinery, to which (as factories) 
the Workmen's Compensation Act and Factory Acts apply, have all a certain degree 
of immobility which admits of the Factory Acts being applied to them. Notably 
the Factory Acts do not apply to subjects such as a ship, a sufficient reason being 
that it would not be practicable to apply to a ship (which might be at one place 
one day, and a hundred miles away the next) the provisions as to inspection, <fec., 
contained in the Factory and Workshop Acts." 



Brodie v. North British Railway. c.ofs.(Soot.). 

6th November, 

3 F. 75 ; 38 S.L.R 38 ; 8 S.L.T. No. 203. 1900. 

Sect, 7 (2), Railways Act qf\%lZ^ sect, (3.) — ** Railway** — Employee injured 

while on private line — Not ** on, in, or about" 

John Brodie was injured while in the performance of his duty as a goods guard 
in the employment of the North British Railway. The accident happened not on 
their line, however, hut on a siding of the Coltness Iron Company's mineral line, 
at a point ahout three-quarters of a mile distant from the North British line. Said 
line was a private line of railway helonging to the Coltness Iron Company, and 
was not constructed, and was not carried on under the powers of any Act of 
Parliament. The line had communications hoth with the North British and 
Caledonian Railway systems, and the North British used the line to deliver goods 
at and remove goods from the ironworks. The North British did not use the 
private line for the conveyance of any other goods, hut the Caledonian, hy 
sufferance, sent part of their general goods traffic over it, that railway having two 
points of junction with it. The Sheriff held that the accident did not occur on, in, 
or ahout a '* railway " and dismissed the application. 

On appeal the Court affirmed. Lord Trayner said : *' Railway is defined in the 
Act as meaning the ' railway of any railway company to which the Regulation of 
Railways Act, 1873, applies.' The siding on which the iigury was received is not 
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the railway of any railway company, but is the railway of the Coltness Iron 
Company. Nor is it a railway to which the Regulation of Railways Acts applies 
in respect — (1) it was not eonatructed nor is it carried on under the powers of any 
Act of Parliament, and (2) it is not used foi public traffic, but only for the traffic 
of the Coltness Iron Company. It was maintained, however, for Brodie, that even 
if the siding on which he was injured was not a railway within the meaning of 
the Workmen's Compensation Act, yet that the railway of the North British 
Company was so, and that he was injured on, in, or about that railway. I cannot 
adopt that view. The result of the decided cases, both in England and here, is 
that the words ' on, in, or about ' imply local contiguity to the factory or railway 
where the injury for which compensation was claimed was received. There was no 
such contiguity here." 

c. of s. (Scot). Cadzow Ooal Co. v. Oafhey. 

6 th Novem- 

^^^ l«^- 3 F. 72 ; 38 S.L.R 40 ; 8 S.L.T. No. 177. 

Firtt Schedule (1), (h\ " Average weekly ea/mings " — SmploymefU during 

parts of two toeeks. 

Gappnbt, a miner, entered the employment of the Cadzow Coal Co. on Friday, 
23rd March, on which day he earned 7s. 7d. He did not work on Saturday the 
24th, but worked from the morning of the 26th daily until the 29th, when he met 
with the accident in question, and earned for that period £1, 12s. No wages had, 
however, actually been paid at the time of the accident, as they were paid 
fortnightly on Saturdays. The Sheriflf held that the amount of 7s. 7d. earned on 
Friday the 23rd was Gaffiiey's wages for the week in which that day occurred, and 
the sum of J^l, 12s. earned in the following week was his wage for that week, 
and that consequently his average weekly earning was 9s. lOd. 

On appeal the Court sustained this decision, and repelled the argument that 
the case must be taken to be a case of working for one week only, and that 
consequently average weekly earnings could not be ascertained. The Lord 
Justice-Clerk said : *' It is not wages to which the injured person would be 
entitled if he worked for two full weeks that we are to take as the basis of com- 
putation, but earnings which he in fact did make. If he worked for a short time 
only in one week, and in consequence earned little for that week, then he must 
su£fer, because he cannot bring up to a high figure the sum from which that 
average is to be struck." 

c.A.(ire.). ODonovan u. Cameron, Swan & Oo. 

8th Novtm- 

^»1^^- 34Ir. L.T.R. 169. 

" Dependent ** — Claim of dependent dying after merely giving notice of accident 

does not pass to his legal personal representative. 

Patrick Calan employed by Cameron, Swan & Co. was killed in the course of his 
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employment on 23id NoTember, 1899. His mother, a dependant, on 30th 
NoTember, 1899, served a notice of the accident on the employers. On 1st 
March, 1900, the mother died, having by her will bequeathed the compensation 
to persons named therein. Letters of administration of the personal estate were 
granted to the applicant, a sister of the deceased workman. The County Court 
Judge refused to award compensation. 

The Court of Appeal upheld this decision. The Court avoided expressing any 
opinion as to what their judgment would have been if the proceedings had been 
commenced by the workman's mother before her death. 



Carrinfirton u. Bannister & Co. 0. a. (Eng.). 

18th Novem- 

70 L.J., KB. 31 ; [1901] 1 KB. 20; 83 L.T. 457. ber. 1900. 

Sect. 7 (2), Factory and Workshop Act, 1895, sect. 23— '' Undertakers''— 
Occupier of /actory — Coal merchant using dock machinery belonging to 
raUuxty company to load vessel from dock. 

Carrinoton was a coal tipper and coal trimmer who was injured while in the 
employment of Bannister & Co., coal merchants. Carrington was engaged in 
loading coal from trucks belonging to a railway into vessels alongside a quay 
by means of machinery belonging to the railway company. Bannister & Co. 
were paid by the railway company for unloading the trucks and by the ship- 
owners for trimming the coal when put on board. The work occupied two days. 
The County Court Judge held that Bannister k Co. were occupiers of the 
machinery within the meaning of the Factory and Workshop Act, 1895, sect. 23. 
The Court of Appeal upheld the decision of the County Court Judge. 
A. L. Smith, M.R., after referring to the Factory and Workshop Act, 1895, sect. 
23, sub.-sect. 1, said: ''Then comes the question, who is to be deemed the 
occupier of this machinery and plant, which is to be regarded as if it were included 
in the word * factory.' The answer seems to me to be quite clear from the con- 
cluding part of the section. It says : * And for the purposes of the enforcement 
of those sections, the person having the actual use or occupation of a dock, wharf, 
quay or warehouse, or of any premises within the same or forming part thereof, 
and the person so using any such machinery, shall be deemed to be the occupier of 
a factory.* It is contended that *such machinery' there only refers to the 
machinery mentioned in clause (6). I cannot agree with this reading of the sub- 
section. I cannot see why * such machinery ' in the concluding part of the sub- 
section does not apply to the 'machinery' mentioned in clause (a). The point taken 
seems to be hopeless." 

Same Case. 

Sect. 7 (2), Factory and Workshop Act, 1895, sect. 23, sub-sec (1), Actual 

Occupier — Question of fact. 

It was also contended that the Great Central Railway were in fact in posses- 
sion and sole control of the machinery, but the Court of Appeal held that in this 
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was some evidence to support the finding of the County Court Judge and refused 
to interfere with the finding. 



c. A. (Bng.). Cosgrove V. 

13th Novem- 
ber, 1900. 17 T.L.R 39. 

Sect, 7 (2), " Any other work^ <fcc." — Need not he ejusdem generis noUh other works 
previously mentioned in section — Building additional storey on a milL 

CosoROVE was injured while employed by Partington in adding a storey to a mill. 
The work involved the use of girders, which were hoisted by means of a steam 
winch. The County Court Judge awarded compensation. 

The Court of Appeal, upholding the County Court Judge, held that the words 
"or any other work" in sub-sect. (2) of sect. 7 were not restricted to work 
ejusdem generis with what had gone before. 

c. A. (Eng.). Ferguson u. OreeiL 

14th Novem- 

ber, 1900. 70 L.J., K.B. 21 ; [1901] 1 KB. 25; 83 L.T., 461 ; 17 T.L.R. 41. 

Sect. 7 (1), ^^Scaffolding" — Question of fact — Loose planks on trestles, 

Ferguson was injured while employed in plastering the interior of a building, 
already roofed in, and while working on a staging of loose planks resting on 
trestles. For the purposes of the appeal the case was indistinguishable from 
Maude v. Brook {supra, p. 53). The arbitrator found, as a fact, that the arrange- 
ment was a scafifolding. The County Court Judge held that the question was 
a mixed one of fact and law, and that in point of law, Maude v. Brook (supra, 
p. 53), decided that " scaffolding '* included such a staging as that in the present 
case. He therefore awarded compensation. 

The Court of Appeal, after discussing Wood v. Walsh, supra, p. 15, Hoddinott 
V. Newton, Chambers <fc Co. (in the Court of Appeal, supra, p. 16), and Maude v. 
Brook, supra, p. 53, held that the question whether an arrangement constituted 
a scaffolding was in each case a question of fact to be decided by the arbitrator. 
Although the Court could not distinguish the facts in the present case from those 
in Maude v. Brook, supra, p. 53, in which case the arrangement was held not to 
be a scaffolding, they had no power to overrule the arbitrator on a question of 
fact, and his finding had to stand. But see Hoddinott v. Newton, Chambers db 
Co. in the House of Lords, infra, p. 104. 

c. A. (Eng.). Hathaway v. Argus Printing Co. 

14th Novem- 

ber, 1900. 70 L.J., KB. 12; [1901] 1 KB. 96; 83 L.T. 465 ; 17 T.L.R. 42. 

First Schedule (1) (6), ^^ Average weekly earnings " — Employment for two nights 

a v)eek — Continuous employment, 

Appuoant was a printer's cutter who was engaged on 1st March, 1900, by the 
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Argus Printing Co., to work for them on Thursday and Friday nights in each 
week at a wage of Ss. 8d. a night. The contract was not for any fixed period, 
but was terminable by a week's notice. Hathaway worked in accordance with 
this agreement till the morning of Friday, 16th March, 1900, when his right 
hand was cut off by a guillotine. Hathaway obtained an award of 8s. 8d. a week, 
being 50 per cent, of his earnings under this agreement. The employers appealed. 
The Court of Appeal, upholding the Deputy Judge, held that the workman 
was entitled to 50 per cent, of his earnings under the engagement. A. L. Smith, 
M.R., after mentioning LyaouB y. Knowlea dt Sons^ in the Court of Appeal, 
(supra, p. 61, but see infra, p. 107), and Jones v. Ocean Coal Co., supra, p. 19, 
said : " It is argued that these cases decide that the man must be in the employ- 
ment of the same master every day during the week. But this Court has never 
held that. . . . The contract was for two nights a week. That is a continuing 
contract from week to week to engage the man for two nights. True, he was not 
serving the masters on the other days, but that does not constitute a break in his 
employment. I agree that the employment must be continuous ; but this employ- 
ment was continuous." 

Samb Casb. 

First Schedule (1) (6), " Average weekly earnings " — Casual unyrk in addition to 

regular employment done /or same employers. 

Hathaway, in addition to the work done for the Argus Printing Co., mentioned 
above, did casual work for them by which he earned on an average 14s. a week. 
The arbitrator in assessing compensation under the Act refused to take this 14s. 
a week into consideration. The workman appealed. 

The Court of Appeal, upholding the Deputy Judge, held that such earnings 
could not be taken into account. Collins, L. J., said : " A series of short periods of 
employment with intervals, however short, is not sufficient to constitute a con- 
tinuous employment. To do that there must be some neocus between the periods 
of employment, as by a contract express or implied or other arrangement grounding 
a reasonable expectation in the workman of being continued in that employment. 
Mere discontinuous, casual attendances, and two, three, or four acts of employ- 
ment will not without some such nexus constitute a continuous employment.'' 

Samb Casb. 

First Schedule (1) (b), *^ Average weekly earnings^* — Casual work done /or other 

employers. 

Hathaway also did casual work for other employers for which he earned on an 
average 8s. 8d. a week. The Deputy Judge held that such earnings could not be 
included in arriving at the average weekly earnings for the purpose of assessing 
compensation. 

The Court of Appeal upheld the Deputy Judge, holding that Price v. Marsden, 
supra, p. 6, had laid down that the employment must be by the same 
employers. 

H 
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c. A. (Eng.). Merrill v. Wilson, Sons & Oo. 

15th Novem- 

ber. 1900. 70 L.J., KB. 97; [1901] 1 K.B. 35; 83 L.T. 490; 17 T.L.R. 49. 

Sect. 7 (2), Factory Act, 1895, sect, 2^--^' Factory''— Workman employed to 
discharge cattle from ship into lighters — Injured on quay while fixing gamjg- 
way to ship, 

Merrill was engaged to discharge the cattle on board the steamship OUve, which 
was moored to the quay, into lighters on the side of the vessel away from the 
quay. Preyions to beginning the unloading of cattle, Merrill, together with other 
workmen, placed a gangway from the quay to the ship. This gangway was for the 
use of the workmen and of the crew. After fixing it and while turning round to 
go on board, Merrill slipped, and falling between the quay and the ship was 
crushed to death. The cattle were transferred to the lighters on the same day, 
and in the ordinary course Merrill would probably have been discharged on the 
completion of this work. The remainder of the cargo was not discharged till 
after certain holidays had intervened, when it was discharged on to the quay, but 
not by the gangway in question. It was not disputed that the quay was a 
** factory," but the County Court Judge found that Merrill was employed on, in, 
or about a ship, and refused to award compensation. 

The Court of Appeal reversed this decision. A. L. Smith, M.R, said : " Now 
the County Court Judge seems to me to have based his decision upon the ground 
that the workman was at the time of the accident working on, in, or about a ship. 
In my opinion there was no evidence to support that finding. I think that the 
evidence was to the contrary. The workman never got on board the ship, and 
I do not agree that he was working on board a ship which he never touched 
before the accident happened. He was still on the quay when he fell, and in my 
judgment was working at the time of the accident, on, in, or about a quay." 

Same Case. 

Sect. 7 (2), Factory Act, 1895, sect. 23 — " Undertaker**— Occupier of quay- 
Shipowner unloading on to a quay. 

It was contended in the Court of Appeal that Messrs. Wilson were not the 
occupiers of the quay on which the accident occurred. 

A. L. Smith, M.B., said : " Section 7 (2) enacts that the expression * under- 
takers ' in the case of a factory means the occupier thereof within the meaning of 
the Factory and Workshop Acts, 1878-1895. As far as I can find, there is no 
definition in those Acts of the term * occupier ' until we come to section 23 of the 
Factory and Workshop Act, 1895. That section provides that for the purpose 
of the enforcement of certain specified sections of the Factory Acts, the ' person 
having the actual use or occupation of a dock, wharf, quay, or warehouse, or of 
any premises within the same or forming part thereof, shall be deemed to be the 
occupier of a factory.' A person, therefore, having the actual use or occupation 
of a quay is to be deemed to be the occupier of a factory. The question then 
becomes : Had the respondents the actual use and occupation of this quay at the 
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time of the accident to the workman ? Now a quay is made for the purpose of 
being used by ships in the process of loading and unloading, and in this case the 
respondents were monopolising the use of the quay for the purpose of unloading. 
, , . We have to deal with the case of a shipowner who brings his ship alongside 
a quay for the purpose of loading and unloading. Has he the actual use and 
occupation of the quay ? Those are the words which the Legislature has used, 
and it is not for me to cut them down. I cannot bring myself to say anything 
otherwise than that at the time of the accident the shipowner had the actual use 
and occupation of this quay.'' 

Sahb Case. 

Sect, 7 (2), Factory Act^ 1895, sect 23 — Gangway from quay to vessel not 

plant used in process of loading or unloading. 

It was argued on behalf of the workman that the gangway from the ship to 
the quay was plant laid in the process of unloading. 

A. L. Smith, M.K, said : '* I think this point fails upon the facts. The gang- 
way was not being used for the purpose of unloading to a quay. It was being 
used that men might get on to the ship and then unload cattle on the further side. 
In my judgment that was not a use in the process of unloading to a quay, and 
therefore the point does not avail the applicant." 

Bailey v. Plant (No. 1). c. a. (Eng). 

16th Nov., 

70 L.J., KB. 63 ; [1901] 1 K.B. 31 ; 83 L.T. 459 ; 17 T.L.R 48. 1900. 

Second Schedule (8), ^^Enforceable as a County Court Judgment** — Judgment 
Summons — Committal Order — Debtors Acty 1869, sect, 5. 

Bailbt was ii^'ured while employed by Plant. An arbitrator appointed by the 
County Court Judge awarded Bailey 28. 6d. a week. Plant being in arrears to 
the amount of J&2, 5s., a judgment summons was issued under section 5 of the 
Debtors' Act, 1869, calling on Plant to show cause why he should not be 
committed to prison for his default in payment of this sum. The County Court 
Judge found that Plant had ample means to pay the amount, and had refused or 
neglected to do so. He held, however, that an application under section 5 of the 
Debtors' Act, 1869, was not a mode of enforcing a judgment within the meaning 
of Schedule II. (8). The workman appealed. The employer was not represented 
on the appeal. 

The Court of Appeal, reversing the County Court Judge, held that proceedings 
under section 5 of the Debtors' Act, although in some measure punitive, were a 
means of coercing the debtor to obey the judgment of the Court, and were one 
of the modes by which a memorandum of an award might be enforced, when 
duly recorded under Schedule II. (8). A. L. Smith, M.B., said : " But another 
well-known mode of enforcing a County Court Judgment — that is, of coercing 
the judgment debtor to obey the order or judgment of the Court — is by com- 
mitting the judgment debtor to prison under section 5 of the Debtors' Act, 
1869, for a term not exceeding six weeks. But this mode of coercion is fettered 
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by the restriction that it cannot be exercised on a judgment debtor who makes 
default in the payment of the judgment debt, unless it can be shown that he has, or 
has had, since the date of the judgment, the means to pay the sum in respect of 
which he has made default. The County Court Judge came to the conclusion 
that an application under section 5 of the Debtors' Act was not a mode of 
enforcing a judgment, but was a mode of punishing a contumacious debtor, who 
was shown to have, or to have had, the meaus to pay the debt and had not done 
so. I will assume that the process is partly punitive. Supposing that it is so, 
is it not also a mode of coercing a judgment debtor to obey the judgment of the 
Court ? The order is that the judgment debtor be committed to prison if he 
does not pay the debt. That is, in my opinion, enforcing the judgment of the 
Court by threatening the judgment debtor with imprisonment if he does not pay 
the debt, and it is the usual and common way in which payment of large numbers 
of small debts is obtained in County Courts. It seems to me, therefore, that 
an application by judgment summons under section 5 of the Debtors' Act, 1869, 
is one of the modes by which a memorandum of an award of an arbitrator in an 
arbitration under the Workmen's Compensation Act, 1897, when duly recorded 
under clause 8 of Schedule II. of the Act, is enforceable, and for these reasons 
I think that the appeal must be allowed." A doubt was suggested as to 
whether the Court had jurisdiction to entertain the appeal, but it was decided to 
hear the appeal without determining the question. A. L. Smith, L.B., stated 
that the case must not be regarded as an authority on that point. 

G. A. (Eng.). Pomphrey v. Sonthwark Press. 

16th Nov., 

1900. 70 L.J., K.B. 48 ; [1901J 1 K.B. 86 ; 83 L.T. 468 ; 17 T.L.R 63. 

Fi/rat Schedule (2), ^^ Average weekly eaminga " — Difference between earnings before 
and after accident — Lois to apprentice of prospective rise in toages not con- 
sidered — Value o/ tuition is not, but food and the like are part of earnings, 

FoMPHRET was an apprentice in the employ of the Southwark Press, under an 
apprenticeship deed. While in their employment he met with an accident, by 
which his right hand was so injured as to prevent his ever becoming a skilled 
mechanic. For this reason the apprenticeship deed was shortly afterwards 
cancelled. At the time of the accident Pomphrey was earning 10s. 6d. a week. 
The County Court Judge awarded Pomphrey 3s. 6d. a week. Subsequently the 
Southwark Press took Pomphrey back into their employment as a labourer, at 
lis. 2d. a week, and then applied to the County Court Judge under Schedule L 
(12) to terminate the weekly payment. It appeared that if Pomphrey had been 
working under the apprenticeship deed he would be earning 11& 9d. a week, that 
the usual rate of wages for a labourer was 18s. a week, and that at the end of his 
apprenticeship Pomphrey would have been able to earn 38s. The County Court 
Judge, being of opinion that Pomphrey was earning at least 3s. 6d. a week less 
than if he had had the use of his right hand, refused to review the weekly payment. 
The Court allowed the appeal. A. L. Smith, M.R., said: "The County 
Court Judge, however, refused to accede to the application. If the ground 
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of his refusal was that the lad, supposing his hand had not been injured, would 
then have been earning more money than he was in fact earning, I am clearly 
of opinion that this was not a ground for refusing the application. If he refused 
to accede to the application on the ground that the lad had before the accident 
been receiving tuition which he had lost in consequence of his injury, that was 
not in my judgment ground of damage to be laid upon the employers. To my 
mind the true reading of the Act is, that what is alone to be taken into considera- 
tion is the amount of the average weekly earnings which the workman is in fact 
earning before the accident, and the average amount which he is able to earn 
after the accident. In the present case it is not necessary to decide what is the 
meaning of the word ' earnings.' ... I am not prepared to say that if, for instance, 
a gardener were paid a certain sum for wages, and were also given a cottage to 
live in rent free, the value of the cottage, 5s. a week or whatever it might 
be, might not be taken into account if one had to compute the amount of his 
weekly earnings." The Court held that the case was governed by Irons v. 
Davis, auproy p. 22. 

Same Case. 

Fvrat Schedule (12), Award to keep alive workman's riglU to review. 

In order to keep alive the workman's right to have the weekly payment 
reviewed, the weekly payment was reduced to Id. a week as in Irons v. Davis, 
supra, p. 22. For procedure in similar cases where there is no weekly payment, . 
see Chandler v. Smith, supra, p. 38. 

Houghton v. Sutton, Heath & Lea Oreen Colliery Oo. o. a. (Eng.). 

16th Nov., 

70 L J., K.B. 61 ; [1901] 1 K.B. 93 ; 83 L.T. 472 ; 17 T.L.R. 54. 1900. 

First Schedule (1) (a), (i), ^* Earnings'* — No deduction made/or lamp oil 

supplied to miners. 

Appugant was the widow of a miner named Houghton, who was fatally injured 
while in the employment of the Sutton, Heath & Lea Green Colliery Go. 
Houghton's weekly earnings were £1, 10s. lid., but from this a deduction of 6d. 
a week was made for lamp oil supplied by the employers. Houghton there- 
fore received in cash only £1, 10s. 5d. The County Court Judge held that 
the 6d. a week must not be deducted from Houghton's earnings and made an 
award in favour of the applicant on the basis that Houghton's earnings were 
^1, 10s. lid. 

The Court of Appeal upheld the Cotmty Court Judge. A. L. Smith, M.R, 
said : " Undoubtedly, as between himself and his employers, the workman earned 
from them £1, 10s. lid. He had, it is true, in order to earn that £1, 10s. lid. 
to supply himself with oil for his lamp, but only in the same way as, so it seems 
to me, he had to supply himself with food and clothes, or might have to incur 
travelling expenses to take him to and from his work. Were his weekly earnings 
any the less, quoad what as between him and his employers he received from the 
employers, because he had to put his hand in his pocket and incur expense in 
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order to earn the JCI, lOs. lid. t I think the County Court Judge was right in 
holding that they were not. The fact that 6d. a week was deducted for the oil 
did not make the workman's weekly earnings as between himself and his 
employers any the less." 

P;fv^°*^-^ Eoper (;. Greenwood & Sons. 

16th Novem> "^ 

ber. 1900. 83 L.T. 471. 

Sect. 1(1), "Accident " — Strain — Question of/act. 

Susan Roper, a box maker, employed by Greenwood & Sons, strained herself 
while lifting some boxes which were heavier than usual Medical evidence 
showed that Roper was suffering from prolapsxAs uteris the result of a strain. The 
County Court Judge found that the injury was the result of unusual exertion or 
strain, and was not the result of an accident. 

The Court of Appeal, upholding the County Court Judge, held that the 
question as to whether there had been an accident was a question of fact, that the 
County Court Judge had rightly directed himself as to the meaning of the word 
" accident,'' and that there was evidence to support his finding. 

c. of s. (Soot). Dornan u. Allan & Son. 

22nd Novem* 

ber, 1900. 3 F. 112 ; 38 S.L.R. 70 ; 8 S.L.T. No. 216. 

Sect, 1 (3), " Settled by agreement " — Discharge of future weekly payments 
binding though both parties relied on erroneous medical report, 

John Dornan was injured on 29th August, 1899, and gave notice under the Act 
to Allan & Son on 15th September following. On 27th September, Allan's foreman 
called on Dornan, and told him, as was the fact, that Allan's doctor, Mechan, had 
reported that Dornan would be fit for work in six weeks from the date of accident. 
The foreman offered him JB2, 7s. 4d., a sum equivalent to four weeks' compensation, 
if he would sign the following receipt — " N,B. — This is afiruxl discharge, I, John 
Dornan, do hereby acknowledge receipt of the sum of JB2, 7s. 4d. paid to me by 
Messrs. AUan & Son in full satisfaction and discharge of any claim competent to 
me in consequence of personal injury sustained by me on 29th August, 1899, in 
the course of my employment with said firm." The receipt was read over by 
Dornan who, without consulting his own doctor, who had attended him, 
received the money and signed the receipt. The receipt was duly stamped and 
witnessed. Dr. Mechan's report turned out erroneous, as Dornan was not fit for 
work until 6th March, 1900. Dornan sought to recover compensation as allowed 
by the Act from AUan & Son. The Sheriff held that as both parties relied on 
Dr. Mechan's report, and were under essential error, the discharge was void and 
null, and awarded compensation. 

On Appeal the Court recalled this judgment. Lord Trayner said : — " Essential 
error to form a ground of reduction, must be error induced by misrepresentation 
or under concealment on the part of the person in whose favour the deed sought 
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to be reduced was granted. The facts of this case as set forth by the Sheriff* 
Substitute negative any such misrepresentation or concealment by the appellants. 
I think, further, that neither of the parties to the contract was under any essential 
error whatever in regard to any fact then existing and ascertained or ascertainable. 
They were equally informed. They both knew of the accident, of the claim 
advanced and made, of the probable duration of the incapacity for work, of the 
average earnings on which the compensation should be calculated. They neither 
of them knew, and could not know, that the doctor's estimate of the time necessary 
for Doman's recovery was tmder-estimated — but they both believed the doctor, 
whose opinion was given in good faith. The parties were therefore under no 
error as to fact, they were both disappointed in their expectations, but that is not 
a ground for reduction." 

Monaghan c;. United Collieries, Ltd. o.of8.(Scot.). 

27ih Novem- 
3 F. U9 ; 38 S.L.R. 92 ; 8 S.L.T. No. 2U. ber, 1900. 

Sect, 7, " On, tn, or about " rqfer to locality — " Mine " — Brakesman o/pug engine 
injured wkHe uncoupling trucks on public line at junction with siding of mine, 

Slamin, the son of the applicant, Mrs. Monaghan, was employed by the United 
Collieries as brakesman of a pug engine used in connection with their collieries. 
On the day of the accident Slamin proceeded with said engine along the siding 
belonging to the colliery, and was directed by the engine driver to detach two 
empty waggons from a train on the line of the Caledonian Railway in order to 
take them by the engine to a sandhole 300 or 400 yards distant on the Caledonian 
line. While engaged uncoupling the waggons he was caught between the buffers 
of these waggons and of the waggons still remaining on the line, and killed. The 
United Collieries had a contract with the tenant of the sandhole to remove 
sand thence by the said engine in the railway company's waggons. The two 
waggons in question were to be taken by the pug engine to the sandhole, loaded 
there, brought back to defender's siding, weighed there, and thereafter removed by 
the railway company. The sandhole traffic had to do with the collieries only in 
so far as the colliery engine was used by agreement to carry the sand to Caledonian 
Railway trains, which were made up at or near the colliery siding. The Sheriff 
found that Slamin at the time of the accident was not in employment in, on, or 
about a mine, and dismissed the application. 

On appeal the Court (Lord Adam dissenting) reversed this finding. Lord 
Kinnear said : " In all the cases so far as I know in which we have had occasion 
to construe the words ' on, in, or about,' they have been held to define the locality 
at which the injured man must be employed, in order to found his claim for 
compensation. It may be that the mere presence of a servant of the undertakers 
in a mine or factory when an accident happens will not bring him within the 
scope of the Act, if he is not employed to work in such mine or factory. But in 
applying that doctrine to the present case, it must be kept in view that it is not 
necessary that the deceased should have been employed in the mine proper. It 
is enough that he was employed on the siding, which for the purpose of the 



104 WORKMEN'S COMPENSATION CASES. 

statute is just as much part of the mine as the underground workings . . . because 
what the Act calls a mine includes, according to the definition, a siding. On the 
other hand it is clear enough that the Caledonian Railway is not on, or in either 
the mine proper or the siding. The question then is whether the particular part 
of the line where the accident happened is or is not ' about ' the siding. I think 
it is. . . . The Sheriff says enough to make it plain that the uncoupling of 
waggons which is the operation out of which the accident arose, took place at a 
point on the line so close to the siding as to come within the words in or about if 
any force is to be given to these words. The case seems to me in this respect to 
be very similar to Powell v. Brawny 9upr<i^ p. 3." 

Samb Case. 

Sect 7, ** Out of amd in the course of the employment " — Undertakers liable in 
respect of occupancy o/premiseSf not in respect of business carried on—^Mine 
owner contracting to ca^rry sand. 

The remaining question is whether the accident arose out of and in course 
of the employment of the injured man. There would have been no difficulty if 
the waggons which the deceased was ordered to uncouple had been intended to 
carry coals from the pit mouth to the Caledonian Railway, or materials for the 
use of the colliery from the railway to the pit. But the facts stated make it clear 
enough that the carrying of sand for hire was not part of the proper business of 
the respondents as a colliery company. But that seems to me to be nothing to 
the purpose. They are not undertakers in respect of their mercantile business, 
but in respect of their ownership of the mine and siding, and their employment 
of workmen in these dangerous places. ... It appears to me irrelevant to inquire 
what was the contract tmder which the United Collieries engaged to carry sand to 
their siding, or what their reason was for using their engine in that way. They 
were still undertakers in respect of the siding, they employed the injured man to 
work upon it^ and while he was working on or about it in the ordinary course of 
his employment he met with the injury which caused his death." 

^oth^D^l* Hoddinott v. Newton, Chambers & Oo. 

ber, 1900. 70 L.J., K.B. 150; [1901] A.C. 49; 84 L.T. 1 ; 17 T.L.R. 134. 

Sect. 7 (1), ^^ Constraction^' a/nd *^Eepair" — Addition 0/ strengthening stays 

after building erected a/nd in use. 

Reported above, p. 16, when before Court of Appeal 

An omnibus company had been in occupation of new stables for about six months, 
when it was decided to have the building stiffened, and Newton, Chambers k Co. 
were employed to put in some iron stays. Hoddinott, the applicant's husband, 
was accidentally killed while in the employment of the latter at this work. 
The Court of Appeal held that the work was neither construction nor repair, 
and consequently was not an undertaking in the sense of the Act. 

On appeal the House of Lords reversed this decision. Lord Macnaghten said : 
*' I do not think that ' construction ' can be limited to the original construction. 
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That would be in effect substituting ' erection ' for ' construction.' Nor do I think 
that 'construction' and 'repair' can be limited to the construction and repair of 
a building ' as a whole.' ... It seems to me that whenever new material is put 
into a building, so that it becomes an integral part of the structure, you have 
something in the nature of construction ; and that a building which is being so 
treated is being constructed within the meaning of the Act." I^rd Morris said : 
''In my opinion, when you realise what the entity called the building is, all 
operations on it must be either constructing or repairing, or demolishing — alteration 
in ito construction is, in my opinion, constructing." 

Same Case. 
Seel. 7 (1), ** Scaffolding" — Mixed qtteation of law cmd/act. 

In order to place the iron stays mentioned above in position, a platform, or 
staging, was used. This platform was about eight feet from the ground, and was 
constructed of planks resting on ledgers which were lashed to the columns of the 
building. The planks were supported in the centre by trestles. The County 
Court Judge found that this platform was a scaffolding, and the Court of Appeal 
did not interfere with this finding. 

The House of Lords held that the question, whether a structure was a 
" scaffolding " within the Act was a mixed question of law and fact, and that the 
platform in this case was a " scaffolding." Lord Macnaghten said : " It is a mixed 
question of fact and law. When the facts are ascertained it is a question of law on 
which the Court of Appeal is entitled, and I think bound, to express an opinion." 
Lord Brampton said : " Hitherto the Court of Appeal seems to have treated this 
question as a matter of fact for the County Court Judge or the arbitrator, by 
whom the claim for compensation is heard, to determine, and upon which his 
finding is not open to review. In the last reported case on the subject, Ferguson 
v. Green (supra, p. 96), it was so expressly ruled by the Master of the Rolls 
(Sir A. L. Smith), and Lord Justice Collins and Lord Justice Stirling, following 
the previous decisions in the same Court — Wood v. Walsh {supra, p. 15), and 
Maude v. Brook (supra, p. 53). With all respect for these judgments, I cannot 
concur in them." 

Same Case. 

Sect. 7 (1), '' Scaffolding''— Height, petition, extent. 

Lord Macnaghten said : " All that the Act requires is that there should be 
a building exceeding thirty feet in height, which is being constructed or repaired 
by means of a scaffolding. It says nothing about the height, or position, or extent 
of the scaffolding. It is not, I think, for the Court to lay down conditions which 
Parliament has not thought fit to impose." Lord Brampton said : "... I feel 
driven to the conclusion that the Act, with all its faults, in using the word 
'scaffolding' meant scaffolding suitable for the occasion, and could not have 
intended to confine it to such a scaffold as was capable of being used for the con- 
struction or repair of the building as a whole, which in a large majority of cases 
would be so inconvenient and costly as to be absurd." In this case the scaffolding 
was an internal one. 
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H.L. (on ap. Stoart V. Nixou & Bruce. 

peal from 

C.A., EDg.). 70 L.J., Q.B. 170 ; [1901] A.O. 79 ; 84 L.T. 65 ; 17 T.L.R. 156. 

14 th Decem- 
ber, 1900. Sect 7 (2), Factory Act, 1895, sea. 23—" Process of loading to or from a dock'* — 

Closing hatch — Cargo ptU in hoUL 

Appuoant was the widow of one Stuart, employed by Nixon & Bruce, steredores, 
to load 8.8. Lake Superior. After one of the vessel's holds had been filled, Stuart, 
along with other workmen, was engaged in closing the hatch. The ship's winch, 
derrick and fall were used for this purpose. While so employed he fell down the 
hold and sustained injuries from which he died. The County Court Judge held 
that the words "process of loading" in section 23 of the Factory Act, 1895, did 
not include the closing of the hatch, and that the section did not apply to 
machinery on board ship. The Court of Appeal dismissed the appeal on other 
grounds, supra, p. 74. 

The House of Lords, Lord Lindley dissenting, held that Stuart was engaged in 
the process of loading. Halsbury, L.C., said : " Now, first of all, was he engaged in 
the action of ' loading ' t I should think very few people would describe the work 
he was then doing as anything else. . . . First of all, as regards the thing done, 
can it be reasonably contended that the putting in of the hatchway and completing 
the safety of the vessel and the safety of the cargo by this means, was not a loading 
of the vessel 1 Would anybody say that if the stevedore had undertaken to com- 
pletely load such and such a vessel, if he had left the hatches off and not put the 
beams in for the purpose of receiving the hatchways, he had completed his con- 
tract t . . . I should myself entertain no doubt that it was part of the duty of the 
person loading the vessel to put on the hatchways, just as much as to put in 
the bags in any particular part of the hold." 

Same Case. 

Sect. 7 (2), Factory Act, 1895, sect. 23 (I), Ship*s machinery u^ed to place cover 
on hatch after cargo put in hold is a ^"^ factory " — Loading from a quay. 

The Lord Chancellor continued : " But then comes this question. By a very 
singular application of the fashion of legislation by reference, the Legislature has 
made the use of certain machinery for loading or unloading to or from a wharf, 
Sic,, not machinery of a factory, but it has made it by statute a ' factory ' itself, 
and the person using the machinery is to be the person in control of the factory, so 
as to establish the legal liability. I admit that the statement of that legislation is 
somewhat grotesque, but that is what the Legislature has done. The County 
Court Judge not unnaturally shrank from adopting what the Legislature has done, 
but I am afraid neither a County Court Judge nor your Lordships' House have any 
right to criticise what the Legislature has done. We must administer the law as 
it is, and if the Legislature has thought proper to make machinery so used a 
* factory,' your Lordships must assume it to be a factory for the purpose of any 
decision at which your Lordships can arrive. 

** Then there arises another, and a more subtle point. . . . The language of 
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the statute is that the person so engaged most be either loading or unloading to 
or from a wharf. Now, the criticism, as I understand it, is this — ^that at the 
particular moment when this accident happened there was no operation that could 
properly be described as loading or unloading to or from a wharf. All the bags 
were in, and the only thing that remained to be done was that which I have 
described; and therefore the particular machinery which only while used in 
loading or unloading to or from a wharf becomes a ' factory ' with all the conse- 
quences incident thereto, was not at that moment a factory, that was the 
argument. But, to my mind, that is putting far too narrow a construction 
upon the words of a statute which was passed before the Workmen's 
Compensation Act, and which was intended to be a protection to the workman 
in peculiarly dangerous operations. . . . The loading or unloading must be 
treated as a whole transaction, as men in business in ordinary life would regard it. 
How was the man employed 1 He was employed in loading or unloading the 
vessel, although at the particular moment he may have been standing still and 
doing nothing. I think the words * loading to or from a wharf ' are satisfied by the 
fact that the men were engaged in this transaction — I was going to say it was 
ancillary to the main transaction of loading or unloading, but I think that would 
be an inadequate statement of it, because I think it is part of the loading and un- 
loading. It is part of the operations in which the human labour is engaged in 
doing the very thing the Legislature contemplated as requiring this protection, 
and therefore I think this point also fails, and that the plaintiff is entitled to 

judgment." 

Same Case. 

AND 

Lysons v. Andrew Knowles & Sons. i^^h Decem- 

ber, 1900. 
70 L.J., Q.B. 170 ; [1901] A.C. 79 ; 84 L.T. 65 ; 17 T.L.R 156. 

First Schedule 1 (a), (1) and (6), ^* Average weekly earnings^* may be calculated 
although the employment has been /or less than a fortnight. 

These two cases were heard in immediate succession and dealt with in one series 
of judgments. Lysons started work for Andrew Knowles & Sons, colliery owners, 
on Tuesday, 18th July, 1899. The pit was closed on the following day. He 
worked again on Thursday, 20th July, when he met with the accident in respect 
of which the claim was made. Wages were paid on each Friday for work don<i 
up to and including the preceding Tuesday. On Friday, 21st July, he was paid 
6s. for the work on 18th July, and on Friday, 28th, he was paid another 6s. for 
the work done on Thursday, 20th. The County Court Judge held that Lysons 
had been employed for one week, during which he had earned 12s., and awarded 
him 6s. a week compensation. The Court of Appeal reversed this decision 
(supra^ p. 61). In Stuart v. Nixon <k Bruce, Nixon had been employed for 
five days by Nixon & Bruce, when he met with an accident which resulted in 
death. For the five days' work his widow, the applicant, was paid JB2, 3s. 3d. 
The County Court Judge held that the Act did not apply in the case of a work- 
man who had not been in the employment continuously for at least two weeks. 
The Court of Appeal upheld this decision (supra, p. 74). 
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The House of Lords reversed the Court of Appeal Halsbury, L.C., said : 
*'The broad proposition of course is that the Legislature intended that there 
should be compensation given to every workman in certain trades when an injury 
happened to him in the course of his employment, subject to certain exceptions 
which are not relevant to the question now under debate. The language in which 
the right was given must be looked at, I think, with care, to see whether the 
language was (as it appears in the first instance) intended in its xmiversality, or 
was intended to be cut down, as is contended, to a very limited right by sections 
or phrases in the schedule. . . . Now, in the view which I suggest to your 
Lordships, I think the language is simple enough, and if one looks at what 
I might call the framework of the legislation which is intended to be applied, 
I think there ia not so much difficulty as has been contended with regard to this 
particular provision. The language is this : [after reading section 1 (1) to the words 
'' pay compensation "] that I regard as the affirmative or leading enactment. What 
follows appears to me to be equivalent to a statement that the mode in which 
that compensation is to be ascertained and determined is to be according to the 
method and manner provided for in the Schedule. The language itself (I do not 
want to undervalue the argument) is ' liable to pay compensation in accordance 
with the First Schedule to this Act.' The first thing, I think, one has to do is to 
apply one's mind to what is the substantive intention and meaning of this statute. 
Does it mean that every workman, who is employed in one of the prescribed trades, 
shall be (subject to certain conditions not relevant to the matter now under debate) 
entitled to compensation ? or does it mean that only workmen shall be entitled to 
compensation in respect of whom it is possible to say that the periods of their 
employment and the mode in which they are paid will render it possible to 
establish an average weekly payment, so that anybody who comes outside that 
category is not entitled to any compensation at all ? For my own part, I cannot 
entertain a doubt that the Legislature did mean that every workman in the 
prescribed trades should be entitled to compensation, and I think that is the 
language which one would naturally expect to have been used by the Legis- 
lature if that was the meaning of the enactment. But now it is said that the 
language of the enactment is that he is to ' be liable to pay compensation in accord- 
ance with the First Schedule to this Act.' It is to be observed that even upon that 
language it is not such compensation as is enacted in the Schedule, but ' in accord- 
ance with the First Schedule to this Act,' and when we look at the First Schedule 
of the Act we find that there are a variety of provisions which are very intelligible 
indeed if we take what I say is the leading enactment — that every workman is 
entitled to compensation. But it is said : If a workman is not employed for at 
least two weeks, how can you average his earnings or his agreed earnings by an 
* average ' which, when you have only got one term is an impossible phrase. . . . 
I do not myself feel very much impressed by the discussion that we have had 
as to what the word 'average' strictly means. I think in ordinary popular 
parlance, when you talk of a man, if he has earned irregular wages, whether 
unequal wages or equal wages, you would say, speaking of a yearly servant, 
that on the average he got so much a week and so much a month as the 
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case might be. I think it was in that popular sense, taking one day with 
another and one week with another, that the Legislature used those words, and 
I think it was what everybody would understand by ' average,' that his earnings 
were so much — not his agreed earnings by contract, there it would be definite — 
that if a man was only employed at irregular intervals or at irregular amounts, 
you were to get at what the average was by putting them together and striking 
an average so as to afford a test of the weekly sum to be paid, that seems to me 
to account for the language in which the Legislature has couched the enactment." 

Barclay, Ourle & Oo. v, MacKinnon (No. 1). o.ofs.(Soot.). 

Ist February, 
3 F. 436 ; 38 S.L.R. 321 ; 8 S.L.T. No. 314. 1901. 

Sect, 7 (1), Not *'aboiU a factory^ — Worhmom sent out from engineering 

^^ factory " engaged on ship in dock. 

JoH5 MacKinnon was employed as a riveter by Barclay, Curie & Co., engineers, 
and worked in their premises — a factory within the meaning of the Act — and on 
certain vessels in Queen's Dock, Glasgow. While engaged in punching holes in a 
plate on board a steamer in said dock, the plate bent and he fell to the bottom of 
the hold receiving mortal injuries. Barclay, Curie & Co. did not build, finish, or 
repair ships, but prepared and made ready, so far as possible, materials for repairs 
on ships intrusted to them. Said dock at its nearest point was about 367 yards 
in a bee line, and about 616 yards by road, distant from the said factory, and the 
place at which MacKinnon was working was distant about 550 yards in a bee line 
and about a mile by road. The Sheriff held that MacKinnon was employed 
on, in, or about a factory. 

On appeal the Court reversed this judgment. The Lord Justice-Clerk said : 
" The cases to which the words * about a factory * can apply are quite different 
from the present. The words were evidently intended to meet the case of some- 
thing being done in direct connection with the factory, though not exactly within 
it, as, for example, loading goods at a gate, or doing work in an annexe,* though 
possibly separated from the principal yard by a street. It appears to me to be 
plain that this was the intention in inserting the word ' about,' and that it is not 
a word suitable to indicate that wherever a workman be sent to do work for his 
master, he, as it were, carries the factory to that place, or establishes a factory for 
his employers at that place, so that he is doing work 'about the factory.' If that 
was what was meant it could easily have been expressed, and I see nothing to 
indicate that any such intention existed." 

Falconer v. London and Glasgow Engineering and Shipbuilding Oo.o.ofs.(Soot.). 

28rd Feb., 

3 F. 564; 38 S.L.R. 381 ; 8 S.L.T. No. 339. 1901. 

Sect, 1 (1), Not "arising otU of the employment" — Injiiry from feUow-voorkmen 

engaging in horseplay. 

Faloonbb, employed as blacksmith in an engineering work, got his leg broken 
while at work there, by two of his fellow-workmen, who were engaging in horse- 
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play, stumbling against him and knocking him over a bucket Falconer was no 
party to the horseplay. The Sheriff found Falconer entitled to compensation. 

On appeal the Court held that this judgment was wrong. The Lord Justice- 
Clerk said : '< Here the facts seem to me to point to the accident not having arisen 
out of the employment. Two men not doing their master's work, and not in 
course of doing it, but leaving their work aside and engaging in play — which was 
not what they were there for at all — threw the respondent down, Mrith the result 
that he was ii\jured. It was not ' out of ' the employment but out of proceedings 
outside the scope of the employment that the accident occurred. I am unable to 
hold that the statute covers such a case. The object of the statute was to secure 
compensation to workmen who were engaged in occupations which exposed the 
employees to danger from which other occupations were free. It was against 
accidents incidental to the special employment that the benefit of the statute 
was given. In this case there was nothing of that kind.'' Lord Trayner observed : 
" If the accident had arisen from the fault or neglect of a fellow-servant when 
engaged in his work — that is his employer's work — liability would have attached 
because in that case it would have arisen out of the employment — out of the 
employment it may be basely or carelessly executed — but still out of the 
employment." 

0. A. (Eng.). Fullick u. Erans, O'Donnell & Oo., Ltd. 

12th Mjroh, g^ ^^ ^^^ . jy ^ j^ j^ 3^^ 

Sect. 7 (2), " Engineering toark "— " Railroad "—SignaUox. 

Evans, CDonnell <fe Co. were constructing a signal-box on a new railway. The 
main work of the railway was being executed by other firms of contractors. While 
working at the signal-box, Fullick met with an accident. The County Court 
Judge awarded compensation. 

The Court of Appeal upheld the decision of the County Court Judge. The 
Court laid down, that the word "railroad" in section 7 (2) had not a narrower 
meaning than "railway" in other parts of the Act, that both terms would 
includes signal-box, and that Fullick was employed on, in, or about a railroad 
which was an engineering work. 

c. A. (Eng.). Thompson v. ABhingUm Ooal Oo., Ltd. 

12ih March, 

1901. 84 L.T. 412. 

Sect. 1 (1), *^ Accident'* — Blood-poisoning — Coal working into miner's knee — 

Question of fact. 

Thompsoit, a miner, died from blood-poisoning caused by a piece of coal working 
into his knee as he knelt at work. The County Court Judge held that the 
injury was the result of an accident in the course of the employment. 

The Court of Appeal dismissed an appeal on the grounds that there was 
evidence which justified the County Court Judge in arriving at the finding that 
Thompson's death was caused by an accident. 
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Forrester & Oo. d. MacOallanL c. of s. (Soot.). 

12th March, 

3 F. 650 ; 38 S.L.R. 448 ; 8 S.LT. No. 392. 1901. 

First Schedule (1) (a), (i), Less than three years* service — Mininvam campensa- 

tian to total depenckmts, £150. 

MacCallum had been in the employment of Forrester & Co., part only of two 
weeks when he was killed. His average weekly wage was 12s. which sum 
multiplied by 156 amounted to £93, 12s. He left a widow wholly dependent 
upon his earnings to whom the Sheriff awarded £150 as compensation. 

On appeal the Court held that the award was right, and recalled the dicta 
pronounced by themselves in the case of Doyle v. BeaUie {supra, p. 88) to the 
effect that the minimum of £150 did not apply where a workman had been less 
than three years in the employment. The Lord Justice-Clerk said : '* The 
Schedule provides that in the case of a death, the claim of dependants, both in 
the case of a complete three years' service, and in the case of a service more 
limited in time, extends to £150 in any case where either the total wages of the 
three years' service in the one category, or the multiplication of the average wages 
by 156 in the other category, bring out a sum of less than £150." 



Gibson u. Wilson. c.ofS.(Soot). 

12th Marob, 

3 F. 661 ; 38 S.L.R. 450 ; 8 S.L.T. 402. 1901. 

Sect, 1 (1), J^ot ^* arising out of and in course op* — Worlcman injured wh4le 

climbing fence to reach building and start work, 

Gibson was a painter in the employment of Nelson, and was engaged at painting 
the interior of a church. On the morning of the accident he arrived at the 
church at six o'clock, the hour for beginning, but was unable, through ignorance 
of the working of the key, to unlock the door and reach his work. In consequence 
he went along the street about 80 feet and climbed a spiked iron railing about 
5^ feet high, from which he got on to the wall of the churchyard, and from the 
churchyard climbed through a window into the church. In climbing the railing 
he put his foot on a spike and received a wound which caused his death. The 
Sheriff held that the accident did not arise out of and in course of the 
employment. 

An appeal was dismissed. The Lord Justice-Clerk said : '* I am quite unable, 
on the facts stated, to hold that the deceased in climbing on to this railing in 
order to get access to the churchyard and thence to the church, was in the course 
of his employment in the sense of the Act. His employment had not commenced. 
He had not reached the 'factory' and was taking his own way of coming to it." 
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c. A. (Eng.). Leech u. Life & Health AsBoraoce AsBodatioiL 

18th March, 

l»Ol. 70 L.J., KB. 544 ; [1901] 1 K.B. 707 ; 84 L.T. 414 ; 17 T.L.R. 354. 

Sect. 5 (1), Second Schedule (4) — Bankruptcy of employer — Right of Appeal 
against refusal of County Court Judge to direct payment into Post Office 
Savings Bank — Right of Appeal generally under Act, 

In August, 1900, Leech obtained an award against his employer. In September, 
1900, the employer became bankrupt. Leech applied under section 5 for an order 
on the Life & Health Assurance Association, with whom the employer was 
insured, to pay the amount of the award into the Post Office Savings Bank. The 
County Court Judge refused to make the order. 

The Court of Appeal held that no appeal lay. A. L. Smith, M.R., said: 
"The Act of 1897 only gives an appeal in cases settled by arbitration or by a 
County Court Judge. The Second Schedule, which is headed 'Arbitration,' 
provides that ' the following provisions shall apply for settling any matter which 
under this Act is to be settled by arbitration.' The only matter to be settled by 
arbitration is any dispute between the workman and his employer, and not between 
the workman and a third party. Then Clause 4 provides that 'the Arbitra- 
tion Act, 1889, shall not apply to any arbitration under this Act; but an 
arbitrator may, if he thinks fit, submit any question of law for the decision of the 
County Court Judge, and the decision of the Judge on any question of law, either 
on such submission, or in any case where he himself settles the matter under this 
Act, shall be final, unless within the time and in accordance with the conditions 
prescribed by the rules of the Supreme Court either party appeals to the Court of 
Appeal.' This is not a case of an arbitration between a workman and his 
employer at all, and no appeal lies under that clause except on a question of law. 
Whether an appeal is given to any other Court is not a question which it is 
necessary to decide. Clause 4 is the only provision which gives a right of appeal 
to this Court from the decision of a County Court Judge on a question of law, 
and the present case does not fall within that clause." 



0. A. (Eng.). Simmons v. Faulds. 

13th March, 

1901. 17 T.L.R. 352. 

Sect 1 (1), " Workman" — Suh- contractor — Foreman supplying labour, 

Simmons a foreman bricklayer, contracted with Faulds, a builder, to supply the 
necessary labour and tools for a certain building, Faulds providing the material 
While working in pursuance of tliis agreement Simmons was injured. The 
County Court Judge awarded him compensation. 

The Court of Appeal, reversing this decision, held that Simmons was a sub- 
contractor and not a workman within the meaning of the Act. 
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Nash (/. HoUinsheacL c. a. (Eng.). 

18th March, 

70 L.J., K.B. 571 ; [1901] 1 K.B. 700; 84 L.T. 483; 17 T.LR. 352. 1901. 

Sect. 7 (2), '' Factory"— Factory Act, 1878, sect 93, stib.-sect. 3—** Purposes of 
gain " does not cover grinding meal on fa/rm for feeding stock — Farmer's 
engine and mill so used not a factory. 

Nash was injured while driying a portable engine connected to a mill for the 
purpose of grinding meal for the consumption of cattle on a farm, of which 
Hollinshead was the occupier. Hollinshead's sole business was that of a farmer 
and he never sold any meal. The County Court Judge held that the premises 
wherein the meal was being ground were a factory within the Act of 1897, being 
included in sub-sect. 3 of section 93 of the Factory and Workshop Act, 1878. 
The employer appealed. 

The Court of Appeal, reversing the County Court Judge, held that the place 
where the work was being carried on was not included in sub.-sect. 3 of section 93 
of the Factory and Workshop Act, 1878, and therefore was not a "factory" 
within section 7 (2) of the Act of 1897. A. L. Smith, M.R., after reading the 
definition of a non-textile factory in section 93 of the Factory and Workshop Act, 
1878, said : ''This case cannot be brought within the sub-clauses of that section, 
because it cannot be said that grinding the article into meal is either making any 
article or finishing any article, or in my opinion adapting any article for sale. 
Then it was said that the agricultural operation of grinding the article into meal 
was one done *by way of trade.' But it does not here come within that expression 
at all ; it was not done * by way of trade,' but took place for the purpose of 
feeding the cattle belonging to the farmer. Then it was said that this case 
came within the words 'labour exercised ... for purposes of gain,' because 
ground meal was better than whole meal for cattle, and therefore so treating it 
was for purposes of gain. In my opinion that is not the true meaning of that 
expression. I think the section means the manufacturing of something not for 
indirect but for direct gain. ... It is impossible to say that the case of a tenant 
farmer falls within the Act of 1878, and that its provisions are applicable to a 
farm." Homer, L. J., said : " I agree, and have nothing to add, except to point 
out that I express no opinion as to what our decision would have been if the 
grinding of the meal had been carried on for the purpose of selling the meal as an 
article of commerce." 



Wrigley v. Bagley & Wright and Whittaker & Sons. c. a. (Bng). 

70 L. J., K.B. 538 ; [1901] 1 K.B. 780 ; 84 L.T. 415. ^^^\^^' 

Sect, 4, " Merely ancillary or incidental to " — Employing engineer to erect 

machinery in textUe factory. 

Applicant was the widow of one Wrigley, who died from injuries, caused by an 
accident, which occurred while he was employed by Whittaker & Sons, engineers. 
Whittaker & Sons had entered into a contract with Bagley & Wright, owners of 
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a cotton-spinniDg factory, to put a new driving wheel into the engine in their factory. 
While employed in this work, Whittaker received injuries from which he died. 
The County Court Judge refused to award compensation. 

The Court of Appeal, discussing the appeal, held that the work was merely 
ancillary or incidental to, and was no part or process in the trade carried on by 
Bagley & Wright. A. L. Smith, M.R, said : "The appellant, however, cannot 
recover unless these respondents can be brought within the proviso of section 4 of 
the Act of 1897. The sole question, therefore, being whether they are within the 
proviso, it is not necessary to read any more of the section than the proviso 
which says that the section shall not apply to any contract for the execution of any 
work which is merely ancillary or incidental to, and is no part of or process in the 
trade or business carried on by the undertakers. What the County Court Judge 
decided was that the work which was being done, the putting up of a driving 
wheel, was work merely ancillary or incidental to, and no part or process in the 
trade or business carried on by the undertakers, and therefore did not come within 
the earlier part of the section. I do not think the County Court Judge was 
wrong in so deciding, but on the contrary I think he was right." 

Same Case. 

Sect 7 (2), " Engineering work " — ** Machinery driven by steamy tocUer, or 
other mechanical power " — PttUeys and winch worked by hand. 

The driving wheel of the engine, which was heavy, was being placed in posi- 
tion by means of pulleys and a winch worked by hand. The County Court 
Judge held that the work was not " engineering work " within section 7 (2) of 
the Act, and that the claim against Whittaker & Sons failed on this ground. 

The Court of Appeal upheld this decision. Collins, L. J., said : "... the 
point as to the work on which the deceased man was employed being ' engineer- 
ing work,' is met by the difficulty pointed out in the course of the argument — 
namely, that nothing was being done in the course of which ' machinery driven 
by steam, water, or other mechanical power,' was being used." 

0. of s. (Soot). Strain u. Sloan & Oo. 

18th March, ^ ^ ^^^ ^ ^g ^^^ ^^^ . g ^^r^ ^^^ ^^^ 

Sect, 7 (2), Factory Act, 1895, sect, 23—" Wharf," without mecftanical 
power — " About," though on street outside wharf shed. 

Charles Strain was a quay labourer in the employment of Sloan <fe Co., ship- 
owners, and was engaged in removing iron girders from the street immediately 
outside the wharf shed, occupied by them to the side of a steamship belonging to 
them. The girders were lifted by a hand crane from the street on to a truck 
which conveyed them to the steamer's side. While removing the hand crane 
from one pile of girders on the street to another pile Strain got jammed between 
the crane and a girder and was injured. The Sheriff following Hall v. Snowden 
d; Co,f supray p. 11, dismissed the application. 
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On appeal the Court held he was wrong, that the wharf was a factory within 
the meaning of the Act, and the fact that an accident happened on the public 
street, immediately outside the wharf shed, did not, per se, exclude Strain's claim. 
The Lord Justice-Clerk said : " I think that the case of Hall v. Snovoden was not 
a satisfactory decision, and I am not inclined to give weight to it." 



Halstead u. Thomson. c. of s. (Scot) 

13th March, 

3 F. 668 ; 38 S.L.R. 473. 1»01. 

Sect, 7 (1), Second Schedule 14 (c) — Height of Building — "Being constructed by 
eeaffblding" though scaffolding not in use at the time — Qu^ions of Fact, 

Charles Halstead was employed as a watchman by Thomson & Sons at a public 
wash-house which they were erecting. The height of the building at the time of 
Ihe accident measured from the bottom of certain culverts under the floor, but with- 
out including the foundation, to the top of the cupola was 30 ft. 5| inches. A 
scaffolding consisting of trestles and planks was on the ground throughout the job 
and was used in turn by the various tradesmen, both before and after the accident. 
It was not always in use, however, and on the day of the accident was not 
erected. There were several openings in the floor of the wash-house into the 
culverts below, and Halstead was injured by falling into one of these while trying 
to cross it on a plank. The Sheriff held : (1) that the building exceeded 30 ft. in 
height, and (2) that it was being constructed by means of scaffolding, and 
awarded compensation. 

On appeal, the Court adhered, the majority holding that both points were 
matters of fact The Court abo expressed the opinion that both questions were 
rightly decided. 

Dredge d. Oonway, Jones & Oo. c.A.(Biiff.). 

14th Mar£, 

70 LJ., Q.B. 494; [1901] 2 KB. 42; 84 L.T. 345; 17 T.L.R. 355. 1901. 

Sect, 7 (1), " Repaired by means of a scaffolding'^ — Whitewashing — Woody, 
Walsh overruled by Hoddinott v. Newton Chcmbers, 

Appucants were the widow and son of one Dredge, a foreman employed by 
Couway, Jones k Co. Conway, Jones k Co. had undertaken to do certain work on 
a school building, which was over thirty feet in height. The work included 
preparing for and whitewashing, distempering, cleaning and painting outer 
walls, repairing fireplaces, rehanging a door, ^fec. At the time of the accident. 
Dredge was working on an erection of planks and ladders and was engaged 
in whitewashing a ceiling, the only work then in progress being the white- 
washing and distempering. Dredge was killed through the collapse of the 
erection on which he was standing. The County Court Judge held that the 
erection on which Dredge was working, was a "scaffolding" but, following 
Wood V. Walsh, supra, p. 15, held that the building was not being "repaired." 
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The Court of Appeal reversed this judgment, holding that the effect of the 
decision in Eoddinott v. NewUm Chcmhers A Co., supra, p. 104, was to overrule 
Wood V. WaUh, $upra, p. 15, and that "repair" was not confined to structural 
work. A, L. Smith, L.J., after referring to the opinion of Lord Macnaghten 
said : " Painting being one of the incidents in the life of a building it seems 
to me impossible now to contend that a building which is being painted is not 
being repaired within the meaning of section 7 (1)." The Court, however, 
reserved the question as to whether work of mere ornamentation, and small 
acts of painting and the like were included in the word "repair." 



c. of s. (Soot). Baird u. Higginbotham, Ltd. 

14th March, 

idOl. 3 F. 673 ; 38 S.L.R 479 ; 8 S.L.T. No. 403. 

Sect. 1 (4), AppliccUion to cLSsess compenscUion in action o/damoffei held 
incompetent when made months after action dismissed. 

In March, 1900, the widow and children of James Baird raised an action 
of damages against Higginbotham, Ltd., in respect of Baird's death on 
2nd January. The action was dismissed on a plea to relevancy (demurrer) by the 
Sheriff on 16th June, and by the Second Division of the Court of Session on 
Appeal on 29th November, 1900. On 14th February, 1901, Mrs. Baird as sole 
dependant of the deceased, presented a note to the Second Division, asking that 
she be found entitled to compensation under the Act, and that the same be 
assessed. 

The Court dismissed the application. The Lord Justice-Clerk said : '' I have 
no hesitation in holding that the Court having already pronounced a decree 
dismissing the action is not now entitled under section 1 sub-section (4) of the Act 
to assent to this demand for an inquiry as to whether the pursuer is entitled to 
compensation under the provisions of the Act." 



0. of s. (Soot). Kent u. Porter. 

20(h March, 

1901. 38 S.L.R 482. 

Sect. 7 (1), Not ^^abotU" a factory — Horse bolting on public street 800 f/ards 

from works, 

PoRTEB was a carter in the employment of Kent, a grain merchant, whose premises 
were a "factory." Porter's horse bolted on the public street when about 800 
yards from those premises and Porter was injured in trying to stop it. The 
Sheriff awarded compensation. 

On appeal the Court reversed, holding that the accident happened too far 
away from the premises to have been '* about " a factory. 
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Qntbrie v. Boase Spuming Co. ^«^v®d^^' 

g. B 2^^ March, 

3 F. 769 ; 38 S.L.R. 483. 1»01- 

Sect. 1 (2) (c), " 8er\<m9 and wilful miscandiict " — Disobeying rule of factory — 

Gleaning nMchinery in motion, 

Susan Guthrie, while in the employment of the Boase Spinning Company, and 
working at a teaser card machine, lost her right arm in the circumstances narrated 
in the opinion quoted below. The Sheriff held that the accident was attributable 
to her serious and wilful misconduct. 

On appeal the Court adhered and the Lord Justice-Clerk said : " It appears 
from the case that there is a strict rule and practice in this factory that no clean- 
ing of machinery is to be done unless the machinery is stopped. Of this rule and 
practice Guthrie was aware. She had been employed in the machine room for a 
period of nearly five years. The way in which the accident occurred was this. 
Guthrie having started the machinery, immediately removed the guard, and although 
a brush was provided for the purpose, she proceeded to clean out the machinery 
with her hand. In doing so her hand was caught in the machinery, and she 
received the injuries on account of which she claims compensation. That in these 
circumstances her injuries were attributable to serious and wilful misconduct 
I have no doubt." 



Whitehead u. Reader. c. a. (Eng.). 

26th March, 

70 L.J., K.B. 646 ; 84 L.T. 514 ; 17 T.L.R. 387. 1901. 

Sect, 1 (1), " Arising out of and in the course of the employment " — Disobedience to 
orders does not take the workman's action out of the course of his employ- 
mentf unless the order is one limiting the scope of the employmenL 

Whitehead was a carpenter employed by Reader. While sharpening a chisel on 
a rotating grindstone, driven from a gas engine by a band, the band slipped off 
the pulley. In attempting to replace the band. Whitehead was caught by the 
machinery and injured. He had orders not to touch the machinery. The County 
Court Judge held that Lowe v. Pearson^ supra, p. 4, did not apply and awarded 
compensation. 

The Court of Appeal upheld the County Court Judge. A. L. Smith, M.R., 
said : '* Does disobedience to this order cause the man not to have been injured in 
the course of his employment) I think not. It cannot be said that every dis- 
obedience to an order terminates a man's employment. Disobedience may or may 
not give a defence to a master under the clause relating to serious and wilful mis- 
conduct. The learned County Court Judge was right in holding that the case of 
Lou)e V. Pearson, supra, p. 4, has no application to the present case. That was 
not a case of any employment at machinery at alL . . . The boy had no business 
near the machine, and had been told not to go near it He attempted to clean the 
machine, and in doing so he clearly went outside his employment, and in addition 
he disobeyed the express orders of his master. But the present case is very 
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different. Here the course of the workman's employment was to grind tools at the 
grindstone, and, though he was told not to touch the machinery, still he was act- 
ing in the course of his employment when, in trying to adjust the hand after it 
came off, he was injured.^ Collins, L.J., said : '* One must, therefore, look at the 
order which has heen violated to see whether it is such an order as lays down the 
limit of the employment A good instance of such an order may he found in 
Beard v. London General Omnibus Co,, 69 L.J., Q.B. 895 ; [1900] 2 Q.B. 530, 
where the conductor of an omnihus took upon himself to drive the omnihus." 



H. of L. HacKinnoii u. Barclay, Onrle & Oo. 

(SooUApp.). "^ 

29^^arch, 3g g j^j^ gjj . 9 g ^.rp j^^ ^^ . j-jg^j^ ^g 269. 

Sect, 14 (c). Appeal from Court 0/ Session to House 0/ Lords incompetent. 

The Court of Session decision in this case is reported at p. 109. Mrs. MacKinnon 
appealed to the House of Lords, which dismissed the appeal The Lord Chan- 
cellor said : " We are all of opinion that this appeal is incompetent. Whatever 
may have heen the reason for it, we think the Legislature has conferred the juris- 
diction on the Sheriff-Court under circumstances and in language which render it 
impossible to say that any appeal to this house is competent now. That may, and 
I think it does, render the observation which was made at the bar a just and true 
one, namely, it does seem a somewhat anomalous condition of things that there 
should be an appeal in similar cases to this House from the English Courts, and 
yet none in Scotland, but that after all is only one of the anomalies which may 
be created by different legislation. We must construe the language as it stands 
here, with reference to the subject-matter dealt with, and one and all, as I have 
said, are of opinion that the appeal is incompetent." 



Di7.ot.(Eng.). BaUey u. Plant (No. 2). 

2ofeh April, 

^^^^- 17 T.L.R. 449. 

Second Schedule (8), ** Memorandum *' 0/ award to be registered — 

Registration qfavxjtrd itself. 

The Court of Appeal decided in this case that a committal order under the 
Debtors' Act, 1869, was a means of enforcing a County Court judgment, supra, 
p. 99. On the matter coming before the County Court Judge again, he refused to 
make an order on the grounds that two points on which he had relied were not 
argued before the Court of Appeal. These were — (1) That the award itself, and 
not a memorandum thereof, had been registered by the Registrar, and (2) That 
the section did not apply to cases where the County Court Judge appointed an 
arbitrator or sat as arbitrator himself. The workman appealed. 
The Divisional Court allowed the appeal. 
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Chmningham (/. Macgregor ft Oo. c.ofs.(Soot.). 

14th May, 
3 F. 775 ; 38 S.L.R. 574 ; 9 S.L.T. No. 25. 1901. 

FirBi Schedule (1), (a), (i), (ii), Dependants — Deserted wife supported neither by 
self nor husband held wholly dependent — PupU child earning smaU wage 
held partially dependent, 
Cunningham, while in the employment of Macgregor & Co., quarry masters, 
was accidently killed in their quarry. Cunningham held himself out as unmarried, 
lived quite separate from his wife and family, had no arrangement for maintaining 
them, and only occasionally made contributions to their support. These amounted 
to about £5 per annum. His pupil son earned a small wage, but his wife had 
no regular means of livelihood, and was supported by the proceeds of occasional 
employment, contributions from her relatives, and the doles from her husband 
above-mentioned. The Sheriff held that the widow and son were only partially 
dependent on the deceased, assessed compensation at £\6, being three times the 
sum received from the deceased during the year preceding his death, and allowed 
J^IO to the widow, and £5 to the son. 

On appeal the Court held that the son was only partially, but the widow was 
wholly dependent on the deceased, and remitted to the Sheriff to award compensa- 
tion accordingly. The Lord Justice-Clerk said: — "It appears that this man 
neglected his wife, and only contributed a small sum towards her support, but that 
she was dependent on him I have no doubt. She was dependent on him for main- 
tenance. The only facts stated to the contrary are, that certain relatives 
contributed to her support, and that she had occasional employment. If there 
was anything to show that she was earning her own livelihood, the case might be 
different ; but there is no definite statement on that point. The whole facts seem 
to indicate that this is just the ordinary case of a wife, dependent for her 
subsistence on her husband." 

Perry u. Olements. k.b. Div. 

17TT T? Kop; (fing.). 18th 

17 T.L.K. 525. M^^y^ 190i. 

Sects, 2 and 6, " Notice o/the accident " to employer held not to bar suhsequent 

action against actual torong-doer, 

Pbrbt was a sawyer employed by Jones Brothers. During the meal hour he was 
injured by a stone which was dislodged by a cart belonging to Clements. The 
accident occurred on 12th March, 1900, and on 17th May, 1900, Perry served a 
notice of injury on Jones Brothers, but did not proceed with a claim for com- 
pensation. He now sued Clements for damages. The jury at the trial found a 
verdict for the plaintiff and assessed the damages at JS225. The defendant con- 
tended that the notice of injury given under section 2 was a proceeding within 
section 6 which would debar the plaintiff from maintaining an action against 
Clements. 

Ridley, J., held that proceedings under the Act were not commenced until the 
claim for compensation was made, and entered judgment for the plaintiff. - 
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^'J^S^'^' Harwood d. Abrahams. 

28rd May, 
l»Ol. 70 L.J., K.B. 746 ; [1901] 2 K.B. 304 ; 84 L.T. 857. 

Practice — Security /or costs qfappeoU. 

This was an application by the employer that the appellant should give security 
for costs of the appeal. The appeal was from the decision of the County Court 
Judge that the applicant, the father of a workman who had been killed by an 
accident, was not a '' dependant/' It was argued on behalf of the appellant that, 
if successful, the appeal would practically result in a new trial, and that it was 
not the practice of the Court to order security for costs in such cases. 

The Court (Collins, L.J., and Stirling, L.J.), ordered security to be given. 
Collins, L. J., said : " We have consulted the Master of the Rolls [Sir A. L. 
Smith], who agrees with us in our judgment. We consider that the rule, that no 
security for costs is required on an application for a new trial of an action in the 
King's Bench Division under the Supreme Court of Judicature Act, 1890, ought 
not to be extended to a case of this character. The rule is somewhat anomalous 
and is an incident of the old practice, whereby the costs of a motion of a new trial 
as well as those of the original trial, were made to abide the result of the new 
trial. The practice, though still followed, grew up at a time when the Judge at 
Ifisi Prius had no function but to assist at the disposal of the issue by a jury. 
There is no doubt as to the rule, but we think it ought not to be extended to a 
case which is not strictly a motion for a new trial. We order security to the 
amount of £\b to be given.'' 

c. of s. (Soot). Dundee ft Arbroath Railway v. Carlin. 

3l8t May, 

1901. 3 F. 843 ; 38 S.L.R. 635 ; 9 S.L.T. No. 46. 

Sect, 4, " Merely ancillary or incidental to business " of railway — Construction 
of retaining wall at signal cabin by building contractor, 

Carlin was in the employment of Sheach, a builder, who had a contract with 
How & Son, building contractors, who in turn had a contract with the railway 
company for the construction of station buildings and adjoining premises. Part 
of How's contract sublet to Sheach was the erection of a wall to screen the way 
to and around a signal cabin, which the railway company had themselves built 
and equipped. A fall of earth having obstructed the place where the screen was 
to be built, Carlin was directed by his foreman to remove it. While so engaged 
Carlin was killed by a passing train. The work which Carlin was to do was 
necessary to the signal box being and continuing part of the apparatus of a rail- 
way, and involved dangers not distinguishable from the ordinary dangers of 
active railway service. The Sheriflf held the railway company liable in com- 
pensation. 

On appeal the Court held that this decision was wrong. The Lord Justice- 
Clerk said : " I cannot distinguish the case of Pearce v. London dt S.-W, Bailway^ 
supra, p. 73, from the present The ground of that decision being that the 
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building of a station was ancillary or incidental to the business of the company, 
I think that the same rule must apply to a contract for building a retaining or 
sheltering wall to a signal box. ... In the case of Bwrns v. North British Bail- 
wayy 8upra^ p. 59, founded on in support of the Sheriff's deliverance, the work 
which was being done was the setting of signal wires and other signalling appli- 
ances in connection with a signal box* This work was being done by a contractor, 
but the Court held that it was not merely ancillary and incidental to the business 
of the railway company. I am not clear that if the work was preliminary to 
the line being put in working operation that the decision in that case was sound. 
. . . The work being done on a station under a contractor does not involve 
liability against the company owning the station as undertakers." And Lord 
Moncreiff said : '' If the ground of judgment in Bwms^ case was that all work in 
connection with the equipment or repair of a railway, including the station 
buildings, signal cabins, retaining walls, and so forth, is part of the business 
carried on by the railway company, and not merely ancillary to it, I cannot agree. 
If this claim were admitted I do not see how a claim by a glazier or gasfitter 
called in to repair the signal cabin could be excluded." 

Nelson v. Kerr ft UitchelL c.ofS.(Soot.). 

8th Jane, 
3 F. 893 ; 38 S.L.R. 646; 9 S.L.T. No. 68. 1901. 

Fint Schedule (1) (6), EmplaymerU for less than two weeks — Acttunl earnings 
of a miner for one week taken as his average earnings — No deduction for 
unpaid assistance of son, 

William Nelson entered the employment of Kerr k Mitchell as a miner on 
Tuesday, 15th May, and worked on that and the following day, and also on the 
18th. For this work he earned 16s. 2d. On Monday, the 21st, he worked for 
about two hours when he met with the injury for which he claimed compensation. 
He had no output on Monday and earned no wages on that day. On the 15th 
and 16th he had had the services of his son as drawer, but paid him nothing. 
On the 18th he did not require a drawer. The usual wage for a boy at such 
work was 2s. 9d. per day. The Sheriff found that — (1) no deduction should be 
made in respect of the son's services, (2) that Nelson's average weekly earnings 
were 16s. 2d., and awarded 8s. per week. 

On appeal the Court sustained these findings. They held that on the first 
point the Sheriff was clearly in the right. On the second Lord Moncreiff 
observed : " Applying the principle laid down by the House of Lords in Lysons 
V. Knowles, supra, p. 107, to the present case, we find that the only earnings were 
those of the week ending 12th May, 1900, amounting to 16s. 2d. Nothing was 
earned in the next week although the man went to his work. I do not think we 
should be giving effect to the judgment of the House of Lords if we divided the 
wages earned in the first week by two. We have only the earnings of one week 
and we are entitled to regard these as the average weekly earnings of this 
workman." 
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c.or8.(Soot). Leonard u. Baird ft Oo. 

^^\m!^ 3 F. 890 ; 38 S.L.R. 649 ; 9 S.L.T. No. 67. 

Sect, 1, First Schedule (1) (a), (i), CotnpemcUion due to dependants ofnoorkmom 

killed be/are he had earned any wages. 

John Leonard entered the employment of Baird & Oo. as a miner on 20th 
Noyember, and on the 2l8t, descended their pit to dig coal. Before he started 
work his lamp went out, and in returning from the lamp station whither he had 
gone to have it re-lighted he was crushed by a rake of hutches and killed. He 
had earned no wages when the accident happened. The Sheriff found his widow 
who was wholly dependent on him entitled to JS150. 

On appeal this finding was affirmed. Lord Moncreiff said : ** It logically 
follows from the judgment of the House of Lords in the case of Lysons v. KnotoleSy 
stipraj p. 107, and our own judgment to-day in the case of Nelson v. Kerr d; Mitchell^ 
supra, p. 121, that the claimant's husband having been killed while in the employ- 
ment of Baird & Oo., and in consequence of an accident arising out of his 
employment, the respondent as his widow is entitled to the alternative sum of 
J&150, although he died before he had time to earn any wages. This is an 
extreme case, but the grounds of judgment on which the House of Lords pro- 
ceeded in my opinion cover it. The right to compensation does not depend upon 
the length of service, but on the fact that the workman was injured while in 
the employment of the undertaker through an accident arising out of the 
employment." 

0. of s. (Soot). Oreat North of Scotland Railway a Fraser. 

11th June, 
mi. 3 F. 908 ; 38 S.L.R. 653 ; 9 S.L.T. No. 83. 

Sect. 2, *^ Claim" — An application to the Sheriff as arbitrator in the form in 
SchedvXe A. of the Sheriff-Court Act of 1876, made on the last day of the six 
months after the accident is a competent method of making a " claim" 

On the last day of the six months after Eraser's accident, he presented an applica- 
tion to the Sheriff as arbitrator in the form in Schedule A. of the Sheriff-Court 
Act of 1876, the form directed to be used in the Second Schedule (14) (c) of the 
Compensation Act. The Sheriff held that the application was competently 
brought. 

An appeal was taken by the railway company, which argued that the statute 
contemplated that the employer should first have a claim made against him stating 
the amount of compensation demanded, which he should have an opportunity of 
considering, and that then, a settlement not being come to, formal proceedings 
should be taken. The Court held that the application had been competently 
brought, and did not require to be preceded by any other document demanding 
compensation. Lord Kinnear said : '* All that the statute requires is that a claim 
shall be made, and the document which is said not to be a sufficient claim sets 
out perfectly, clearly, and distinctly everything which can possibly enter as an 
element into the composition of a claim under the statute. . . . There is nothing 



RAINE V. JOBSON &^ CO. 123 



in the opinion of the learned Lords in Powell v. Main Colliery Co,, 9upr€^ p. 83, 
to suggest that a claim is any the worse because it is formal. The decision that 
you may adopt any form you like in stating your case does not prevent your 
taking the ordinary form which is adopted in certidn proceedings in the Sheriff- 
Court. . . . Even if the application were premature on the ground suggested 
in the appellant's argument, the only consequence would be that it might be dis- 
missed as a petition in the Sheriff-Court, but it would still remain a perfectly 
sufficient intimation of the workman's claim to satisfy the requirements of the 
statute." 

Same Casb. 

First Schedule (2), Weekly payment — Injured uxyrkman not bound to accept, in 
lieu of weeldy payment oj campensation money, offer of his old employment 
cU the old wages, 

John Eraser, an engine cleaner in the employment of the Great North of 
Scotland Railway, met with an accident which necessitated amputation of his 
right arm above the elbow. His wages were 16s. a-week, and his employers con- 
tinued to pay him full wages until the arbitration proceedings above-mentioned 
were raised. His employers then offered to take Eraser back at the same wages as 
before and at the same employment. Eraser declined this offer on the ground — (1) 
that the employers declined to guarantee its permanency, and (2) that he was 
satisfied that he was not equal to the work with one arm. Eraser's wage-earning 
capacity as an engine cleaner, was diminished by the accident, and he also lost the 
chance of promotion to be a fireman and finally an engine-driver. The Sheriff 
awarded 68. a week as compensation. 

On appeal the Court refused to interfere with the award. Lord Elinnear said : 
''The argument for the railway company really came to this, that Eraser was 
bound in law to undertake the work which was offered to him by the company. 
I confess I know of no principle in law which would enable us to affirm that pro- 
position. I can conceive no reason why he should be bound in law to accept an 
employment which he does not choose to accept, although the offer and refusal 
may be properly taken into account in fixing the amount of his compensation. 
When one looks at the case, and finds that what is set out is that the man is 
satisfied that he is not equal with one hand to the work which he used to do when 
he had two hands, that he is not equal to his former work of engine cleaner, and 
that he could not get wages at the work if he tried it, it seems to me that it would 
be a very arbitrary proceeding in a Court of law to say that in those circumstances 
the man was bound to undertake the work merely because it was offered to him." 

Raine v. Jobson ft Oo. h x^ ^^ 

70 L.J., Q.B. 771 ; [1901] A.C. 404; 85 L.T. 141 ; 17 T.L.R 627. a^E^g!)! 

Sect. 7 (2), " Factory ''—Factory Act, 1895, sect. 23'-'Ship in dry dock. ^^^m!"^ 

Messrs. Jobson & Co. were ship repairers, carrying on business at West 
Hartlepool. They had no dry dock of their own and in the present case. 
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according to their usual custom, they hired a dock from the North-Eastern 
Railway Co. The dock in question was distant about 744 yards from the works. 
All the appliances of the dock, including a blacksmith's shop were the property of 
the railway company. The ship which Jobson & Co. were repairing was in this dry 
dock, all the water having been pumped out. Raine was employed by Jobson & 
Co. on the vessel In obedience to orders received he was going ashore along a 
plank when he fell into the dock and was killed. His widow claimed compensa- 
tion. The County Court Judge refused, on the authority of Flowers v. Chambers 
{supra, p. 21), and Spencer v. Livett, Frank «& Son {supra, p. 55), compensation. 
The Court of Appeal upheld this decision. 

The House of Lords reversed, and held that the dock was a factory within the 
meaning of the Act. Halsbnry, L.C., said : *' I quite agree that it would appear from 
the Workmen's Compensation Act, 1897, that it was not within the contemplation 
of that statute to deal with the relation of shipowners and sailors when engaged in 
their ordinary occupation of sailing upon the seas, or to bring them within that 
statute at all. But although I quite agree that that is the true view of what this 
Act of Parliament has done, it seems to me a most extraordinary consequence of 
that omission to suppose that thereupon everything that is done in, or upon, or 
near a ship is to be excluded from the operation of the Act of Parliament. . . . 
Assuming a dock to be within the statute — and as to that we had a very frank and 
proper admission that this dock is under the Act a ' factory ' within the meaning 
of the Act — here is a man killed by an accident in a * factory,* the factory being 
a dock, and the accident happened in the course of his employment, while he 
was so employed in the dock by the persons who had hired the dock for the 
purpose of their trade. I am not able at present to follow the train of reasoning 
by which the respondents sought to suggest that because the wooden structure 
which was inside the dock, and to which the work was being applied, was a ship, 
which when floated into the sea, would be capable of being treated as a separate 
entity, and would be free from the operation of the Act generally — that is to 
convey to the dock in which the ship is placed the immunity which the ship 
itself would possess if sailing upon the high seas. Why that should be so I am 
wholly unable to understand. The place or the thing that is being used, the dry 
dock, is not at sea \ it forms no part of that subject-matter to which this artificial 
immunity is given by the statute, but it is an ordinary piece of machinery intended 
for the purpose of repairing ships, of which machinery these defendants are in 
occupation, I should say, but at all events have the use of it in and about it.'^ 
Lord Macnaghten said : ** I agree with counsel for the respondents that it is 
difficult, if not impossible, to reconcile the case of Merrill v. Wilson {supra, p. 98) 
with Flowers v. Chambers {supra, p. 21), of the two I prefer the latter case. 

Same Case. 
Sect, 7 (2), ** Undertakers " — " Occupiers " — Ship repairers hiring dry dock. 

The House of Lords held that Jobson & Co. were occupiers within the 
meaning of the Factory and Workshop Acts, 1878-1895, and therefore were 
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**' undertakers " within the meaning of the Workmen's Compensation Act, 1897. 
Lord Shand said : '* It only remains to ascertain whether the defendants were 
* undertakers ' as defined by section 7 of the Workmen's Compensation Act. 
That section provides that the Act shall apply to employment by the ' under- 
takers * on, or in, or about a factory, and that in the case of a factory the under- 
taker means 'the occupier thereof within the meaning of the Factory and 
Workshop Acts, 1878 to 1895.' I am not able to perceive any ground upon 
which I can say that these defendants, the employers of the deceased workman, 
were not occupiers in the use of that factory. They had taken the dock in order 
to put the ship into it to execute work on her. The work upon which they were 
engaged was the cleaning and repairing of the bottom of the ship ; and in order 
to perform this work the use and occupation of the dock for the time was neces- 
sary for them. They were thus in terms of the statute * undertakers ' within the 
meaning of the Act, upon whom the responsibility to their servants for injury by 
accidents was imposed by the statute." 

Beid u. Fleming & Oo. c.of8.(Soot.). 

25th June, 
3 F. 1000; 38 S.L.R. 720; 9 S.L.T. No. 92. l^^^- 

Sect 7 (2), " Engineering work " — Testing Co. — Electrv^ power and hmf-cuttmg 

machine in the course 0/ erection, 

Hbid was a mechanical engineer in the employment of Fleming & Co., engineers 
The latter supplied a hay-cutting machine to a co-operative society, and under- 
took to erect and leave it in working order in the society's premises. The erection 
was effected by manual labour, but from time to time as the building went on it 
was necessary to test the machine by mechanical power to see if it ran properly. 
The mechanical power was obtained from a shaft in the room in which the 
machine was, which shaft was driven by electrical power supplied by the society. 
While Reid was engaged in testing the machine in this way, his hand was acci- 
dentally injured in the machine. The point on which the case was ultimately 
decided was not dealt with by the Sheriff. 

On appeal the Court held that Reid was engaged in an engineering work. 
Lord Adam, after quoting the definition of " engineering work " in section 7 (2), 
said : " Now, of course, the work on which the appellant was employed does not 
fall under the employments enumerated in the first head of this sub-section, for he 
was employed in the construction of a hay-cutting machine, but the question 
appears to be whether the construction of such a machine does not fall within the 
phrase ' other work ' which becomes an engineering work when in the construction 
of it machinery driven by mechanical power is used. Now, I think, ' work ' is a 
word of most comprehensive meaning. ... I think a hay-cutter falls under it, 
and I do not think that the construction of a machine is completed although all the 
parts of which it is composed may be completed." As mechanical power was 
being used at the time of the accident, it followed that the work fell within the 
definition in the Act 
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c. of 3. (Scot.). Logae v. Fnllarton, Hodgart & Barclay. 

26th June, —> -o 

1901. 3 F. 1006 ; 38 S.L.R. 738; 9 S.L.T. No. 131. 

Sect. 1 (1) and (2) (c), " In the cowrae of the employment " — " Serious cmd wilful 
misconduct " — Workman instead of going by ladder to reach tools, going by 
hoist in spite of notice forbidding its ttse. 
LoouB was and had been for about a fortnight a labourer in the employment of 
Fullerton & Co. at their foundry. On the morning of the accident he was in 
search of certain tools which were obtainable on a furnace platform. This plat- 
form could be reached by a fixed iron ladder, or by a hydraulic hoist, but the 
latter way was dangerous to workmen and there was displayed on the wall close 
by a notice — ** No allowance for any man to go up upon hoist" There was no 
proof that Logue knew either of the danger or of the notice, and it appeared that 
it was a common practice among the workmen to use the hoist. Logue used the 
hoist, and was killed by being crushed between the beam of the hoist and a girder 
of the furnace platform. The construction of the hoist rendered this a probable con- 
sequence to a workman using it, and was the reason of the notice forbidding such 
use. The Sheriff held— (1) that Logue was injured in the course of his employ- 
ment, and (2) that his injury was not attributable to serious and wilful misconduct. 
On appeal the Court took the same view. On the first point there was said to 
be no difficulty. On the second the Lord Justice-Clerk said : *< The question, 
assuming that there may be a question of law involved in the matter of serious 
and wilful misconduct, is whether the facts as stated by the Sheriff so clearly 
point to there having been serious and wilful misconduct as to debar the pursuer 
from succeeding in this petition. Without going into detail, I think that the 
facts are such that they might lead to either inference according to the view you 
choose to take of them, and that being so, the Sheriff who heard the evidence, 
and stated what he found to be the facts upon the evidence which he heard is un- 
doubtedly the best judge of that matter. I see no ground for holding that he could 
not legally upon these facts, which he found, come to the conclusion which he did." 

Same Case. 
Sect. 1 (2) (c). Second Schedule (14) (c), ^^ Serious and wUfvl misconduct" — 

Whether qu^tion of law or fact. 
On this point Lord Young observed. " Prima facie serious and wilful mis- 
conduct is a question of fact, although in any individual case it may appear that 
upon the detailed incidents and facts which occurred, from which a conclusion is 
to be drawn, there was or was not serious or wilful misconduct. It may be that 
those facts do not justify the conclusion that there was, or do not justify the con- 
clusion that there was not. But it is still a question of fact, although this Court, 
— and I have no doubt the English Courts too— have corrected an erroneous 
conclusion upon the detailed facts which are submitted. I think we might 
here correct any error which the Sheriff had fallen into in holding that it 
amounted to serious and wilful misconduct, and which we thought an erroneous 
conclusion from the detailed facts of which he had informed us, and also negative 
a conclusion which we thought could not be drawn from the detailed facts." 
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Boase Spuming Oo. a. KacAvan. c. of a (Scot). 

3 F. 1048; 30 S.L.R. 772; 9 S.L.T. 132. ^^%m7' 

First Schedule (11), (12), Review of weekly payment — CertificcUe of SkUe 
appointed medical practUioTier is conclusive evidence of condition of work- 
man in receipt of weekly payments. 
On 13 th April, 1900, Peter Mac A van while in the employment of the Boase 
Spinning Co. fell down the shaft of the hoist a distance of twenty-four feet, and 
injured his head and thigh. On 25th May following he was awarded a weekly 
payment of 6s. 9d. until the further orders of the (Sheriff) Court. On 29th April, 
1901, a medical practitioner provided and paid by the employers, under paragraph 
(11) of the First Schedule, certified that MacAvan had recovered from his injuries. 
MacAvan being dissatisfied with this certificate, submitted himself, under the sub- 
sequent provision of First Schedule (11), to one of the medical practitioners 
appointed by the Secretary of State, who on 6th May, 1901, granted the following 
certificate :'*!,... have examined Peter MacAvan, who stated that he was 
suffering from the effect of injuries — viz., concussion of brain and fracture of 
pelvis (haunch bone) received on, <fec., and I hereby certify that his condition is 
as stated below. He has recovered from the above-mentioned injuries, and his 
condition is such that he is fit for light work. In my opinion he will probably 
never be able for hard manual labour, but only for light employmeni This dis- 
ability is not connected with his late injuries, but is the result of deficient natural 
vigour of constitution, together with advancing years." The employers thereupon 
asked the Sheriff (arbitrator) to terminate the weekly payments. The Sheriff held 
that the certificate was not by itself sufficient ground for so doing, and as the 
employers declined to lead evidence, he, after debate and oral examination of 
MacAvan, reduced the weekly payment to 5s. 

On appeal the Court held that the Sheriff had gone wrong. The Lord Justice- 
Clerk after quoting the declaration in paragraph (11) that the certificate of the 
medical practitioner " shall be conclusive evidence of that condition,'' said : '' The 
purpose of this provision is plain. It is to prevent expensive and protracted 
legislation by submitting the medical question in the case to the final decision of a 
neutral expert. It cannot be doubted for a moment that if the certificate had stated 
that the workman was still affected by the accident, so as to be disabled wholly 
or partially from work, the appellants would have been compelled to continue to 
pay compensation and would not have been allowed to lead evidence to prove that 
the certificate was erroneous. Here equally I hold that the certificate declaring that 
he has recovered from his injuries, and that any disability for hard work under which 
he may suffer is not connected with his late injuries, is conclusive upon the ques- 
tion of his right to further compensation being due only because of disability arising 
from the accident." 

Cochrane u. Traill (No. 3). o.of s.(Soot). 

3 K 1091 ; 38 S.L.R. 848; 9 S.L.T. No. 151. ^^*^9oi^^' 

Second Schedule (8) (14), Act of Sederunt, sect, 7 (a) — Competent to present for 

recording a memorandum of an oral agreement. 
After various proceedings (see supra, pp. 70, 91), Cochrane lodged in the hands of 
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the Sheriff-Clerk a memorandum setting forth an agreement between himself and 
Messrs. Traill to pay him compensation under the Act at a certain rate per week, 
in order that the memorandum might be recorded pursuant to paragraphs (8) and 
(24) of the Second Schedule to the Act and to section 7 (a) of the Act of Sederunt. 
The terms of the latter are — " The memorandum as to any matter decided by a 
committee, or by an arbitrator other than a Sheriff, or by agreement, which is by 
paragraph (8) of the Second Schedule appended to the Act required to be sent to 
the Sheriff-Clerk shall be as nearly as may be in the form set forth in Schedule H 
appended hereto. Where such memorandum purports to be signed by or on 
behalf of all the parties interested, or where it purports to be a memorandum of 
a decision or award of a committee or of an arbitrator agreed on by the parties, 
and to be signed in the former case by the secretary or by at least two members 
of the committee, and in the latter case by the arbitrator, the Sheriflf-Clerk shall 
proceed to record it in the special register to be kept by him for the purpose, 
without further proof of its genuineness. In all other cases he shall before he 
records it, send a copy ... to the party or parties interested (other than the 
party from whom he received it) in a registered letter, containing a request that 
he may be informed within a reasonable specified time whether the memorandum 
and award (or agreement) set forth therein are genuine; and if within the 
specified time he receives no intimation that the genuineness is disputed, then 
he shall record the memorandum without further proof ; but if the genuineness is 
disputed he shall send a notification of the fact to the party from whom he 
received the memorandum, along with an intimation that the memorandum will 
not be recorded without a special warrant from the Sheriff.'' The Sheriff-Clerk 
intimated to Cochrane that Messrs. Traill disputed the genuineness of the memor- 
andum, and that it consequently could not be recorded without a special warrant 
from the Sheriff. Cochrane then presented a petition to the Sheriff praying for a 
warrant to record the said memorandum. Cochrane averred in his petition that 
by certain writings, actings, and payments, Messrs. Traill had agreed to pay com- 
pensation at a certain rate in terms of the Act. Messrs. Traill denied that an 
agreement had been entered into, and pleaded that the application was incom- 
petent in respect that Traill had no written agreement. The Sheriff allowed a 
proof, and Messrs. Traill appealed. 

The Court dismissed the appeal and afi&rmed the interlocutor of the Sheriff. 
Lord Adam said : '* I see nothing in the Act which requires that an agreement 
under the Act must be reduced into writing, and I suppose signed by the parties. 
All that the Act requires — paragraph (8) of the Second Schedule — is that when 
the amount of compensation shall have been ascertained either by a committee or 
by an arbiter, or by agreement, a memorandum thereof shall be sent by the 
committee or arbiter or any party interested, to the Sheriff-Clerk for registrar 
tion. If the agreement itself had required to be sent the case would have been 
different, because of course a verbal agreement could not be sent. But there is no 
difficulty in sending the memorandum of the terms of a verbal agreement. '* 
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Bevan v, Orawshay Brothers (Cyfarthfiei), Ltd. c. a. (£ng.). 

6th Novem- 
71 L.J., K.B. 49 ; [1902] 1 K.B. 26 ; 85 L.T. 496 ; 18 T.L.R. 17. ber, 1901. 

First SchediUe (1) (a), (ii), Fu/i^eral expenses where partial dependants left. 

Applicant was the mother of a boy who was killed while employed in a colliery. 
His average weekly earnings were 7s. 3d. The County Court Judge awarded 
3& a week for three years, and £6, 8s. for funeral expenses. The employers 
contended that the County Court Judge had no jurisdiction to award a sum for 
funeral expenses under Clause (1) (a), (ii) of the First Schedule. 

The Court of Appeal upheld the award. Collins, M.R., distinguished the 
provisions of the Workmen's Compensation Act, 1897, as to funeral expenses 
from those of the Fatal Accidents Act, 1846, and the cases decided under the 
latter Act, and after stating that the three Sub-clauses of Clause 1 of the First . 
Schedule should be read together, said : ** If those expenses are payable when 
the workman leaves no dependants, why are they not also payable when the 
workman leaves dependants? It could not, of course, be contended that an 
arbitration under the Act could award the maximum of compensation, and the 
funeral expenses in addition, but the words of the Act show that the funeral 
expenses of the workman are a subject of compensation, and that an arbitrator 
under the Act is justified in considering them as a factor in assessing the amount 
of compensation." 

Ayers u. Buckeridge. c. a. (Eng.). 

71 L. J., K.B. 28 ; [1902] 1 KB. 57 ; 85 L.T. 472 ; 18 T.L.R. 20. ^b^rf 1901!" 

First Schedule (1) (a), (i), ^* Average weekly ea/mings" — Employment /or 

less tha/n a week. 

Applicant was the widow of a labourer who was killed while working on the 
demolition of a house. It had been agreed between the workman and his em- 
ployer that the deceased should be employed for eleven hours a-day on five days 
in the week, and for five hours on Saturdays, making a total of sixty hours a-week, 
at the rate of 7^. an hour. Ayers was liable to dismissal at one hour's notice. 
He commenced work on a Monday and continued to work till the following 
Friday, the day of the accident. He had actually earned J&l, 7s. If he had 
worked the full sixty hours he would have earned £1, 17s. 6d. The County 
Court Judge found that Ayers* wages were JBl, 17s. 6d. a-week, and multiplying 
by 156 he awarded £292, 10s. 

The Court of Appeal upheld the award. Collins, M.It., said: ''The Court 
cannot find two or more weeks of employment during which the man did earn 
something. According to the principle laid down in Lysons v. Knowles <Ss Sons 
(supra, p. 107), the man is still within the Act and is entitled to compensation. 
We have to find out what is that compensation, and must in some way use the 
materials before us in order to determine it. Are those materials sufficient to 
enable us to say what the deceased man's average weekly earnings would have 
been t Here there was actual service for four days, and also a special term that 

K 
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he should be employed for a full week. We are not hampered by the fact that 
he did not earn a full week's wages ; that is not material. The average has to be 
ascertained by taking the actual facts and so arriving at a hypothetical sum. We 
have no materials for arriving at any other sum. It is better to do what the 
County Oourt Judge did — namely, to treat the deceased workman as a person 
whose wages at the time of his death are to be calculated as if he had been em- 
ployed for sixty hours a week at a given sum per hour. The County Court Judge 
computed the weekly wage on that basis, and, having multiplied it 156 times 
as laid down in the clause to the First Schedule, gave the full amount That 
appears to me to be the correct way to arrive at the amount to be awarded, and 
is in accordance with the law laid down by the House of Lords in Lyaons v. 
Knowlea dc Sons** {supra^ p. 107). 

c. A. (Eiig.)» Wheale u, Bhymney Iron Oo. 

6th Novem* 
ber, 1901. 71 L.J., K.B. 30; [1902] 1 K.B. 67 ; 85 L.T. 472; 18 T.L.R. 20. 

First Schedule (1) (a), (i), Averctge weekly earnings 
— Employment for less than a/ortnight — Calendar toeek. 

Wheals commenced working for the Rhymney Iron Co. on Wednesday, 29 th 
August, 1900, and worked every day, including Sunday, till Wednesday, 5th 
September, when he was injured. His wages were 5s. 2d. a day, and he had 
actually earned jS2, Is. 4d. The County Court Judge awarded compensation on 
the basis that Wheale's average weekly earnings were six times 5s. 2d. 

The Court of Appeal refused to interfere with the award. Collins, M.R., 
said : " It was contended on behalf of the employers, that as the workman had 
been employed in two weeks, the County Court Judge ought to have divided 
the amount actually earned by two, and so average the amount by reference to 
the two weeks in which it was earned. That raises the question whether we are 
bound to divide up the two periods into two weeks. The period during which 
the man was employed extended from one calendar week into another, but there 
is no suggestion in the Act of ltt97 that calendar weeks are to be taken. But, 
apart from that^ it seems to me, when you introduce into the case the principle 
laid down in Lysons v. Knowles d& Sons (supra^ p. 107), you are working on an 
entirely false hypothesis if you try to measure the compensation where the period 
of work has been less than two actual weeks by the standard of actual facts 
only. Such a method would be to confound the actual with the hypotheticaL 
Where you have the actual fact of two weeks expired you have history, and the 
accomplished facts of history, and your calculations can be based upon them 
according to the rule of the Schedule. Where, however, two whole weeks have 
not expired, you are in exactly the same position in point of law, as if you had 
only a week or less, and you must use the actual as a step to the hypothetical, it 
seems to me, and not as itself measuring the whole possible earnings. That is to 
s&yi you &i^ obliged to use the materials before you, in coming to a conclusion as 
to what he would have earned, if he had had the opportunity, which he never had, 
of accomplishing two complete week& . . . Being now entirely emancipated 
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from finding an average in fact, it would be obviouslj wrong to treat the sum 
earned in a given fraction of a week, as a workman's week's earnings ; but we 
can, as in Ayers v. Buckeridge (supra^ p. 129), come to a conclusion, and say 
what we suppose would have been his earnings in a week, or, in other words, 
what would have been his earnings, taking one week with another, if he had 
had an opportunity of earning wages during two weeks or more. In this case 
the County Court Judge found that the workman had been employed during 
eight consecutive days, and in that time had received so much per hour, and it 
seems to me that there was abundant material to justify him in coming to the 
conclusion that the amount per week which the workman was entitled to expect 
he would have earned in this employment, was the sum which the learned Judge 
did take — that is to say, six times the daily wage of 5s. 2d." 

Jones V. Bhynmey Iron Oo. o. a. (Eng.). 

6th Novem- 

71 L.J., K.B. 30; [1902] 1 K.B. 57 ; 85 L.T. 472. ber. 1901. 

First Schedule^ " Averctge weekly ea/minga " — EmploymerU for less 

them a fortnight. 

The facts in this case were the same as in WhecUe v. Rhymney Iron Co. (svpra^ 
p. 130), except that the period of employment extended from 4th September to 
14th September, 1900, and excluded Sunday. The rate of wages was the same 
— viz., 5s. 2d. per day. The County Court Judge assessed the compensation on 
the same basis. 

The Court of Appeal upheld the award. Collins, M.R., said: "The same 
reasoning applies as in WTiectle v. Rhymney Iron Co, (supra, p. 130), although the 
facts are not identical. In that case a difficulty, which in my opinion was a real 
one, was raised, that the House of Lords in Lysons v. Knowles ds Sons {supra, 
p. 107), although affirming the principle that the Court was not fettered by any 
rule as to employment for two weeks, did in that particular case modify the find- 
ing of the County Court Judge by substituting an order based on the hypothesis 
that the man there employed had worked for parts of two weeks, and by that 
order had reduced the award of the County Court Judge on the hypothesis that 
the man had worked in one week only. But there the man had worked for two 
days, one within one colliery week and the other within the next, evidence having 
been given as to the dates on which a colliery week commenced and ended. This 
fact having been found in the case, it was argued that the man was in no sense a 
weekly labourer ; but he was employed for one day,- and there was no presump- 
tion that he would have worked for more days in the same week in which he had 
worked one day if he had had the opportunity to do so. There was simply the 
fact that he had worked on two isolated occasions not sufficiently separated to 
prevent them being treated as continuous employment within the meaning of 
the cases which have been decided on the Act. The amount earned was, how- 
ever, divided by two, because each day was separated in fact from the other by 
the custom of the colliery so as to be in a different week, and there was no pre- 
sumption that he would have worked more than one day in any one week. 
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There was nothing inconsifltent, on this view, with the principle laid down in the 
House of Lords in modifying the award of the County Court Judge bj taking 
the man's wages not as twelve shillings in one week, but as six shillings in each 
week. There is nothing in that decision to countenance the idea that we must 
in this case divide the total sum received by the workman by two, because the 
whole period during which he was employed did in fact cover parts of two 
different weeks." 

c. A. (Eng.). Ellis V. Oory & Sons. 

7th Novem- ^ , _ 

ber, 1901. 71 L.J., K.B. 72; [1902] 1 K.B. 38; 85 L.T. 499; 18 T.L.R. 28. 

Sect 7 (2), ''Factory''— Factory Act, 1875, sect. 23—" Wharf" or ''quay"— . 
Structure for loading and unloading vessels moored in river, 

Cory & Sons were the owners of a floating structure moored in the river Thames. 
The structure was 500 feet long, 45 feet wide, had a draught of 6 feet 6 inches, 
and was 6 feet above the level of the water. There were on it nine hydraulic 
cranes. These cranes were used to remove coal from steamers moored to the 
structure. The coal was weighed on the structure and then transferred to barges 
moored to the opposite side of the structure to that to which the steamers were 
moored. The structure was in no way connected with the shore, being about 165 
yards from the nearest shore. While working in the hold of a vessel discharging 
coal on to this structure, Ellis was injured. The County Court Judge held that 
the structure was not a whaif or quay within section 7 of the Act of 1897. 

The Court of Appeal reversed this judgment. Collins, M.R., said : " It is 
quite likely that when the Factory and Workshop Acts were passed such a class 
of wharf was not known : but this Court ought not, I think, in construing the 
term " wharf," to draw the line at the methods of constructing wharves existing 
at some former time, but ought to take into consideration to some extent the 
modern methods of construction. It seems that it is now found convenient to 
have a structure answering the purposes of a wharf out in the river, and conse- 
quently a wharf out in the river has been substituted for a wharf in contiguity 
with the land. The wharf has been taken out to the vessels, instead of bringing 
the vessels in to the wharf. But the work done by and upon the structure in 
the river is precisely the same as the work done at a wharf in contiguity with 
the shore, there is no essential difference between the two things." 

c. A. (EDg.). Knight u. Onbitt & Oo. 

7th Novem- 

ber, 1901. 71 L x^ K.B. 65 ; [1902] 1 K.B. 31 ; 85 L.T. 526 ; 18 T.L.R 26. 

Sects, 4 a/nd 7 (2), " Undertakers" — Builders sub-contracting for demolition 

of house — " Pa/rt of business." 

CuBiTT & Co. contracted with the owners of two buildings in a street, Nos. 16 
and 17, to repair No. 16 and to demolish and rebuild No. 17. They entered 
into a contract with one Clements to demolish the building. Ejiight was killed 
while employed by Clements in the work of demolition. The County Court 
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Judge held that Oubitt <k Co. were the undertakers and that the work of 
demolition was a part ofi and not merely ancillary or incidental to their trade or 
business as builders. 

This decision was upheld on appeal Collins, M.E., said : " Section 4 deals with 
the case of undertakers who contract with any person for the execution by him of 
any work. By the terms of the section, therefore, the undertakers referred to are 
undertakers who, ex hypothesi, have delegated to some other person the work they 
have undertaken to do. The meaning of the word, therefore, is not by any means so 
limited as the defendants contend, and the section makes this still more clear by the 
sub-section which takes out of the operation of the section sub-contracts for the 
execution of work which is merely ancillary or incidental to, and is no part of or 
process in the trade or business carried on by the undertakers. It was upon 
this sub-section that the last objection of the defendants to the award was 
founded, but in this case the evidence shows that the work of demolition was a 
part of the trade or business carried on by the defendants." 

Samb Case. 

Sect 7 (1), " Buildvng which exceeds thirty feet vn, height^— Demolition — 
building reduced to less than thirty feet, but party wall left stamding — 
Question of fact. 

The building which was actually being demolished. No. 17, had been reduced 
to less than thirty feet in height. The party wall between Nos. 16 and 17 had 
been left standing, the County Court Judge held that the building was over 
thirty feet in height 

The Court of Appeal held that this was a question of fact and that there was 
evidence to justify the County Court Judge in finding that the building was 
over thirty feet in height. Collins, M.R., said : *' I do not impugn anything 
that was said in Billings v. Holloway (supra, p. 1). The finding of the County 
Court Judge is, in my view entirely independent of that case, and I think that 
all we have to do is to see whether there was evidence on which he was justified 
in coming to the conclusion at which he arrived." 



John u. Albion Goal Oo. c. A.(BDg.). 

7th Novem- 
18 T.LR. 27. ber. 1901. 

Sect. 1 (2) (c), " Serious and wUfvl misconduct " — Question of fact. 

A MINER, after being warned, continued to walk along the haulage road in a 
mine. He was overtaken by a tram and killed. 

The Court of Appeal refused to say that there was no evidence on which the 
County Court Judge could find that the workman had been guilty of serious and 
wilful misconduct. 
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o. A. (Bng.)- Bartlett (/. Tntton & Sons. 

^b^rf 190h" 71 L.J., K.B. 52 ; [1902] 1 K.B. 72 ; 85 L.T. 531 ; 18 T.L.R. 35. 

First Schedule (1) (6), "Average weekly earnings '* — Casual labourer injured 
on first day of employment — No presumption that workman would have 
further employment by same employer. 

Applicant was a casual dock labourer, who was employed by Tutton & Sons of 
Bristol at an hourly wage. He was engaged in the morning and injured in the 
afternoon of the same day, by which time he had earned 3s. 3d. There was no 
eridence that Bartlett had ever before, or would again work for Tutton & Sons. 
The County Court Judge awarded a weekly payment of 98., being a half of the 
amount which he held to be the average weekly earnings of a dock labourer at 
the port of Bristol. 

The Court of Appeal held that the County Court Judge was wrong and the 
award was by consent reduced to Is. 8d. a week. Collins, M.R., said : ''The 
County Court Judge has pushed home to its logical conclusion a theory based on 
the decision of the House of Liords in Lysons v. Knowles dc Sons (supra, p. 107). 
I think, however, that the facts of this case do not bring it to that extreme 
position suggested in the House of Lords — namely, the position where no means 
whatever can be found in the schedule for arriving at the amount of compensation 
to be awarded. . . . The workman here was a casual labourer. He was employed 
by the respondents for the first time on the day of the accident, and had been in 
their employment a few hours only when the accident to him happened. The 
County Court Judge in effect states, and we must take the fact to be, that in 
this case there is no presumption that the workman would have continued in the 
respondents' employment any longer than was necessary to discharge the particu- 
lar vessel, in discharging which he was employed. The workman was paid in 
respect of the work he had done on the day of the accident a sum of 3s. 3d. . . . 
It is obvious that the mode of assessing the compensation adopted by the County 
Court Judge involves the proposition, that the workman became entitled to 
compensation upon the basis of earnings other than those he actually did, or than 
it might be presumed he would, obtain in the employment of the respondents. 
In other words, it cuts out the words in clause 1 (6) of the First Schedule, 
repeated from clause (1) (a), (i), *in the employment of the same employer/ . . . 
In arriving at the amount of compensation the arbitrator must, somehow, deter- 
mine the workman's weekly earnings * in the employment of the same employer.' 
Although, as the House of Lords have now decided in Lysons v. Knowles d: Sons 
{supra, p. 107), it is at large for the arbitrator to determine the workman's 
average weekly earnings without his having been employed for two weeks, and 
the arbitrator is entitled, in order to determine the workman's average weekly 
earnings, to use the actual materials before him, nevertheless the question, as it 
seems to me, which the arbitrator has still to ask himself, is, what has the 
workman lost by reason of his inability to be employed by the same employer ? 
And in the present case we have it found that there was no presumption that 
the workman had ever been before, or would ever be again, employed by the 
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same employer. The arbitrator is not entitled to treat the case as if the employer 
has to pay compensation upon the footing of the workman's having lost the 
ability to earn wages in the employment of any other employer." The Court 
also held that a weekly payment of Is. 8d. was not so small as to be illusory. 

MacGrath v. Neill & Sons. 0. a. (Eng). 

8th Novem- 
71 L.J., K.B. 58 ; [1902] 1 K.B. 211 ; 18 T.L.R. 36. ber, 1901. 

Sect, 7 (1), ^^ Building which exceeds thirty Jeet in height^* — Method of 

measiurement — Question of fact. 

M'Grath was injured while working on a building which was being constructed 
by means of a scaffolding. At the time of the accident the measurements of the 
building as regards height were : — From the bottom of the footing to the second 
floor joist, which was the highest point, 33 ft. 2^ ins. ; from the top of the foot- 
ings and second floor joist, 31 ft. 2^ ins. ; from the basement floor to the second 
floor joist, 29 ft. 10 ins. ; from the level of the street to the second floor joist, 
23 ft. 5f ins. There was some evidence that, at the time of the accident the 
footings were covered in. The County Court Judge held that the proper 
method of measuring the height of a building was to take the height from the 
lowest brick or stone, or from the foundations to the highest point He held 
that the building in question was over thirty feet, and awarded compensation. 

The Court of Appeal held that whether a building was or was not over 
thirty feet in height was a question of fieict, and that in the present case there was 
evidence to justify the County Court Judge in arriving at the finding of fact to 
which he had come. Collins, M.R., after discussing Hoddinott v. Newton^ 
Chamber ^ Co, (supra^ p. 104), said : " The fact, therefore, that the larger part 
of the building is below the level of the ground does not appear to take it out of 
the category of buildings which exceed thirty feet in height." 

Wilmott V. Paton. c. a. (Eog.). 

71 L.J., K.B. 1 ; [1902] 1 K.B. 237 ; 85 L.T. 569 ; 18 T.L.R. 48. ^wfrn^ 

Sect. 7 (2), Factory Act, 1878, sect. 93 — Machinery worked by ha/nd held not 

to be actuated by " other mechanical poioer." 

Paton was the occupier of a yard or depot in which old iron was broken up and 
stored for sale. The only machinery in the yard was a heavy weight or hammer 
which was raised by a mechanical appliance operated by hand power and used 
for breaking up the iron, which, when so broken, was stored partly in the open 
yard and partly in large sheds in the yard. The County Court Judge held that 
the yard was a factory within section 93 of the Factory and Workshop Act, 
1878, because mechanical power was used therein. 

The Court of Appeal differed. Collins, M.B., said: ''The Judge has held 
that this mechanical appliance for breaking up the iron, operated by hand power, 
was actuated by ' mechanical power,' and that therefore the premises were a 
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' factory.' " On this part of the ease I cannot agree with the County Court 
Judge. It is true that in Wrigley, Bayley d: Wright (sv/pray p. 113), the Court 
did not, so far as appears from the headnote, decide the point, but it is dear 
from the argument, and from at least one of the judgments that it was over- 
ruled.'' Stirling, L. J., said : '' If anything worked by hand by which the power 
applied is increased is to be considered machinery worked by ' mechanical power/ 
then every place where a pulley is in use would be a * factory.' " 

Same Case. 
Sect, 7 (2), Wcurehov^e need not he in contiguity to water. 

The County Court Judge also held that the sheds in which the iron was 
stored were a factory. 

The Court of Appeal upheld this decision. Collins, M.R., said : '^ Counsel 
for the defendant contended that the term ' warehouse ' in a clause in collocation 
with * dock, wharf, quay,' must be held to apply only to a warehouse in con- 
tiguity to water ; but there is nothing in the Act which debars us from holding 
something to be a ' warehouse,' which is not in contiguity to a dock, wharf, or 
quay." 

c. A (EDg.). Ellison (/. Longden & Son. 

^'» ^^^^- 18 T.L.R. 48. 

Sect 7 (1) and (2), " i/wM." 

The County Court Judge held that a workman, who was employed in making 
a road to reach the mouth of a tunnel to be used in connection with a mine, and 
who was injured about seven yards from the mouth of the tunnel, was employed 
on, in, or about a mine. 

The Court of Appeal held that the finding was justifiable. 

wth Novem' 'Biic^ u. Penrikybor Navigation Colliery Co. 

bar, 1901. ^j j^j^ g^ g j^2 . j-^QQ2] 1 KB. 221 ; 85 L.T. 477 ; 18 T.L.R. 54. 

First Schedule (1) (a), (i), " Wholly dependent " — Money coming to applicant 

through death of workman. 

Applicant was the widow of a workman on whose death she became entitled to 
a sum of money. 

The Court held that she was wholly dependent on the workman, and that the 
fact that she benefited pecuniarily from his decease could not be taken into 
account. The time to test whether a defendant is wholly or in part dependent 
is the time just previous to the death of the workman. 
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Boardman u. Scott & Whitworth. c. a. (Eng.). 

18th Novem- 

71 L.J., K.B. 3; [1902] 1 K.B. 43; 85 L.T. 502; 18 T.L.R, 57. ber, 1901. 

Sect. 1 (1), AedderU — R'wpture of muscles through li/tvng beam, 

Boardman was employed in removing yam beams from looms. While in the 
act of placing one weighing about 100 pounds on bis shoulder he gave it an 
extra lift or hitch in order to balance it evenly on his shoulder. In doing so he 
ruptured several fibres of the muscles of his back. The County Court Judge 
held that the injuries were caused by an accident with section 1 of the Act. 

The Court of Appeal upheld the judgment. Collins, M.H., said: "The 
applicant, in the ordinary course of his work, was dealing with a beam such as he 
was accustomed to deal with. He had it in such a position that unless he made 
some rapid movement it would have fallen. He was obliged to adopt sudden 
means to meet the sudden emergency, and in doing so the unexpected strain 
followed. We have here those elements which are said to be necessary to consti- 
tute an accident — fortuitousness and unexpectedness/' 



Evans v. Penwiltt Dinas Silica Brick Oo. c. a. (Eng.). 

_ 13th Novem- 

18 T.L.R. 58. ber, 1901. 

Sect, 7 (2), ** Workman "—Question of/act. 

Thb County Court Judge held that a man, who was paid by the ton of stone 
quarried, and who hired labourers, his tools being found by the Quarry Company, 
was a workman. 

The Court of Appeal held that there was evidence on which such a finding 
could be bas^. 

Cooper & Oo. u. UacOovem (1). o.ofS.(Soot). 

14th Novem- 
4 F. ; 39 S.L.R. 102 ; 9 S.L.T. No. 207. ber, 1901. 

Sects, 4 and 7, Undertaker — Cartage of factory goods by Raikoay Compam,y 

from factory to station, 
MacGoverk, a carter with the Glasgow and South- Western Railway Co., was 
lifting goods with his lorry from the appellants' sausage factory in Glasgow, to be 
taken to the station, and thence carried to Leeds or London. He was not in the 
pend close of the appellants' premises, but remained on the other side of the 
street with his lorry immediately opposite to the appellants' premises, the street 
being 32^ feet broad. While MacGovem was engaged in transferring the goods 
^0 got jammed between his own lorry and another lorry standing close to it, and 
sustained fatal injuries. The appellants did not themselves cart their goods from 
their premises in Glasgow to the railway station in Glasgow, but had an arrange- 
ment with the Glasgow and South-Westem Railway Co. for carting, and the 
Railway Company's servants called at the appellants' premises daily, and as in 
the present case lifted the goods and carried them to the railway station. The 
Railway Company charged the appellants with rates which included collection at 
their warehouse, and delivery in London or Leeds. The Sheriff found as a fact 
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that the carrying of their goods from their premises in Glasgow to their preiukes 
in Leeds and London was pai*t of the business of the appellants, held (1) that the 
accident happened on, in, or about a factory occupied by the appellants within 
the meaning of the Act ; (2) that the appellants were the undertakers on the 
occasion in question in the sense of the Act, and awarded compensation. 

The Court adhered to the decision of the Sheriff. The Lord President, after 
quoting section 7 as to occupier of factory, and section 4^ said : '' The effect of this 
section is, in my judgment, to provide that where an employer does not himself 
perform a particular work, but substitutes another person for himself in the 
performance of it, he incurs the same liability to the workman of the person 
whom he so substitutes, as if that workman were in his own employment. I am 
therefore of opinion that the appellants incurred the same liability to or in 
respect of MacGovern as if he had been in their employment/' 

Same Case. 

Sect. 4, " Part of btuiness " of factory. 

On this point the Lord President said : " I am of opinion that the work in 
which the deceased Edward MacGovern was engaged at the time of the accident 
was part of the trade or business carried on by the appellants, and was not merely 
ancillary or incidental thereto. It is stated as matter of fact in the case that the 
carrying of the appellants' goods from their premises in Glasgow to their premises 
in Leeds and London ^^ is part of the business of the appellants," and this state- 
ment would, in my judgment, have been sufficient to conclude the question. 
Apart, however, from the terms of this finding, I think that such carting is part 
of the trade or business carried on by the person on whose behalf it is done. 
This view was taken in England in the case of Potvell and Brown (1899), 1 Q.B. 
1 57 {supra^ p. 3). . . . For the reasons already given, I consider that the fact 
of the workman who was injured having been in the employment of the Railway 
Company does not vary the case. The appellants' counsel stated at the hearing 
before us, that the appellants manufactured the sausages in the premises in 
Glasgow, and merely forwarded them to Leeds and London for sale, and upon 
this they contended that their Glasgow premises were their only factory in the 
statutory sense. Even assuming this to be so, I think that the carting of the 
sausages from the place where they were made, in which MacCxOvem was engaged, 
was part of the trade or business carried on by the appellants, and was not 
merely ancillary or incidental thereto." 

Same Case. 

Sect, 7, " About** a factory — Loading cart on other side of street. 

The Lord President continued : '^ I am of opinion that the accident to 
MacGovern occurred on, in, or about the appellants' factory in the sense of The 
Workmen's Compensation Act, 1897. The cart was within a distance of 32^ 
feet from the factory, apparently the nearest convenient place for loading it, and 
therefore I think that it was sufficiently near to be * about ' the factory in the 
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sense of being in proximity to it. Further, if the word * about * comprehends 
the idea of concernment with the business of the factory as well as proximity to 
\ty the cart was, in my judgment, being loaded in execution of that business. 
I may add that the views now expressed are in accordance with the decisions of 
the Second Division in the cases of Bee v. Ovens^ 2 F. 439 {m^a^ p. 52), and 
Greenhill v. Caledonian Batlioay Co., 2 F. 736 {mpra, p. 67). 

Bush u. Hawes. ?• a. (Eng.). 

14th Novem- 

71 L.J., K.B. 68 ; [1902] 1 K.B. 216 ; 85 L.T. 507. ber. 1901. 

Sect, 4, ^^Part qfbusmess^* 0/ undertaker — Siib-contractor putting iron roof on 

building — Question of/act, 
Hawbs, a builder, had contracted to build a boiler-house, payment to be in 
accordance with a schedule of prices, which did not contemplate any iron work. 
During the course of the work the owners required that this building should have 
an iron roof. As Hawes did not do iron work he got an estimate from a firm of 
engineers to make and erect the roof, which estimate was accepted by the 
owner's engineer through Hawes. The engineers' price was to be included in 
Hawes' account, and 10 per cent, was to be added thereto for the benefit of 
Hawes. Bush, while employed by the engineers in placing the roof in position, 
met with an accident which resulted in his death. His widow claimed com- 
pensation from Hawes. The County Court Judge held that the construction and 
placing in position of the iron roof was no part of a process in the trade or busi- 
ness carried on by a builder, but as the use of iron had become so common in 
the building trade he came to the conclusion that an agreement to provide or 
fix an iron roof for a building which a builder was erecting was part of 
his trade or business. He awarded compensation. 

The Court of Appeal reversed this decision. Collins, M.R, said : " In this 
case the County Court Judge has negatived tiie contention that the work under- 
taken by the sub-contractor was a paH of the business of the first contractor. 
He has found, as a fact, that he does not think that the construction of the iron 
roof or its placing in position is any part of or process in the trade or business 
carried on by the defendant. Having regard to that finding, I think the County 
Court Judge was wrong in afterwards holding that, taking into consideration the 
character of the business of a builder as it is carried on generally, the provision 
of an iron roof for a building which a builder is erecting, is not merely ancillary 
to the trade or business carried on by him, but a part of it." 

Walters u. Glover, Clayton & Oo. c. a. (Eng.). 

18 T.L.II. 60. ber, 1901. 

First Schedule 1 (6), ** Average weekly earnings" — Employment /or less 

than a fortnight 
Unless prevented by the evidence the County Court Judge is justified in assum- 
ing that the employment will extend to two weeks. If such a presumption is 
justified, six days actual earnings may reasonably be taken as the workman's 
average weekly earnings. 
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i6^N^eml' fitlSi u. Longden & Sons. 

ber, 1901. 71 L.j.^ K.B. 120; [1902] 1 K.B. 47 ; 86 L.T. 671 ; 18 T.L.R, 65. 

Sect. 1 (3), " If any question a/rises " — Condition precedent to jurisdiction 

of ArbiircUion, 

Field was injured by an accident in the course of his employment on 29th October, 
1900. After the second week the employers paid him 50 per cent, of his 
average weekly eaminga On 10th April, 1901, Field's solicitor wrote to Longden 
& Sons, giving notice of the accident, and inviting an offer of a settlement. 
Negotiations for the payment of a lump sum in view of the weekly payments 
having fallen through, Field on 24th April filed a request for arbitration. On 
the same day Field was medically examined. On 25th April Longden & Sons 
wrote that they were willing in addition to the allowances already paid, to pay a 
further sum of ^£15, and J&5, 5s. for solicitor's costs for an immediate settlement. 
This offer was declined. On 30th April Longden & Sons wrote to Field's 
solicitor offering to have a memorandum filed. The County Court Judge 
awarded compensation. 

The Court of Appeal reversed this decision, and held that as no question had 
arisen between the parties, the arbitrator had no jurisdiction. Collins, M.R., 
said : ** It seems to me that upon the true construction of section 1, sub-section 3 
there must, as a condition of the jurisdiction to arbitrate, be, first of all, a 
* question ' arising ; and secondly, the further condition, the existence or 
absence of which may or may not oust the jurisdiction arising from the £Eu:t that 
there is a * question ' arising — namely, that that question has not been ' settled 
by agreement.' If there be a question, but if that question be settled by 
agreement, then the jurisdiction of the County Court Judge under the provision 
is ousted. ... It seems to me that no question ever did arise between the 
workman and his employers, for upon the injury happening to the workman, he 
got from the employers the utmost he could have obtained under the Act. No 
question or dispute was raised on the part of the workman or of the employers." 
Continuing Collins, M.R., stated that in the present case he was of opinion that 
there was an agreement between the parties, and that the proper course for the 
workman to adopt, if in doubt as to his position was to propose to file a 
memorandum under Clause 8 of the Second Schedule. If the employers objected 
to this, then a dispute would arise. 



9- fP"«)- Bartell u. Gray & Co. 

18th Novem- 
ber, 1901. 71 L.J., K.B. 115 ; [1902] 1 K.R 225; 86 L.T. 658; 18 T.L.R 70. 

Sect, 7 (2), Fctctory — Fcuitory, 1895, sect, 23 — Undertakers — Contactor 
painting ship in dock — Actual use or occu>pation, 

Qray & Co. were contractors for painting and plumbing to the New Zealand 
Shipping Co. Bartell was employed by them to do this work on a vessel lying 
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in dock. Part of the vessers crew were on board her, and the workman merely 
went on board to do the work. The County Court Judge awarded 
compensation. 

The Court dismissed the Appeal Collins, M.K., said : '' Had, then, the 
defendants the actual use and occupation of a factory within the meaning of the 
section ? The circumstance that the accident happened on a ship does not now 
take the defendants out of the Act. The Court of Appeal in Flowers v. 
Chambers (supra, p. 21) took the view that it did, but that decision has been 
overruled by the House of Lords in Ravne v. Jobson (supra^ p. 123). It seems to 
me to follow from- that decision that uo person can carry on any operation upon 
anything floating in a dock without pro tanto having the use of the dock. Here, 
upon the evidence it appears that the defendants were persons who had entered 
into a contract to do the painting and plumbing work upon the ship, and had for 
that purpose, in one sense, at any rate, the use of the ship, and consequently the 
use of the part of the dock which the ship occupied. But it was contended by 
counsel for the defendants that they had not the use of the ship, and of the dock 
within the meaning of the Act, unless they had the exclusive use of them, this 
argument, however, was put forward in Merrill v. Wilson {supra, p. 98) and was 
there overruled. In order to find out whether the defendants were persons who 
had the actual use of the ship, we must consider the nature of the subject-matter 
of the user. If the subject-matter is a wharf, the use of it may be consistent 
with its use by other persons. It was upon this ground that it was held in 
Merrill v. Wilson {supra, p. 98) that the fact that the other persons had the 
right to go to and fro upon the quay was not incompatible with the shipowners 
having the use or occupation of the quay within the meaning of the Act. That 
decision, therefore, displaces the defendant's argument, that the uses must be 
exclusive, and I may add that no such word as * exclusive ' is to be found in 
the statutes." 

George u. Macdonald. S^ N^fv'^il' 

4 F. ; 39 S.L.R. 136 ; 9 S.L.T. No. 226. ber, 1901. 

Sect. 7 (2) — Factory Act, 1878, sect, 93 (3), Travelling threshing mill not a 

"factory " while journeying, 

George was in the employment of Macdonald as attendant on a travelling 
threshing mill, which consisted of a threshing machine and an engine. When 
travelling the machine was pulled by the engine, and when threshing it was 
driven by a belt passing between it and the engine. In the course of a journey 
to a farm where Macdonald was engaged to thresh, the mill had been put over 
night into a field. Next morning while George was occupied about the engine 
prior to connecting it with the machine for the purpose of resuming the journey, 
he was accidentally injured by having his fingers caught among certain wheels on 
the engine. The Sheriff held that George was not injured on, in, or about a 
factory. 

On appeal the Court agreed with the Sheriff Lord Adam said : " It 
appears to me that the Factory Act postulates that the work carried on shall be 



142 WORKMEN'S COMPENSATION CASES. 

carried on in some particular premises or place. In this case the factory does 
not come into existence until the mill and the engine are united. They may be 
united in more than one way, and they may be capable of becoming a factory 
when united; but when they are merely connected by ropes for haulage, 
I should even suppose that they would he capable of becoming a factory. In 
order to be a factory, the combination must be capable of being worked as a 
mill, and not merely for transit, the haulage being by a traction engine, as it 
might be by horse. When the engine and mill are properly connected, if they 
are permanently in a particular place for their work, it may be a question 
whether that would not be ' premises or a place,' within the meaning of the Act. 
But that is not what we have here. This mill was being hauled along a road, 
some miles, in order to do its work. It seems to me a most stcurtling proposi- 
tion that as the machine was being hauled along, every inch of the road became 
a factory for the time and premines in the sense of the Factory Act. I think 
when the combination is connected in a particular place for the purpose of doing 
its work, that may be within the Act ; but ^ premises ' in the Act does not mean 
any place which may be momentarily covered in the course of its journey by a 
traction engine hauling a mill. I agree, therefore, that here there were no 
< premises ' in the sense of the Factory Act. But then we have this circumstance, 
that in this particular case, when the accident happened, the mill and engine 
were separate. If that was so, it seems to me to follow that neither the one nor 
the other was a factory, and I think that sufficient for the decision of the case.'' 

c. A. (Bng.). Veaaey v. Ohattle. 

^W,^90r' 71 L. J., K.B. 252 ; 85 L.T. 574 ; 18 T.L.R. 99. 

Sect, 7 (1), Scaffolding, 

Veazet was killed while working on the roof of a house, which was being 
repaired by means of a ladder and a crawling board — i.d, a board with project- 
ing ribs to afford a foot-hold, which was arranged to hook over the ridge of the 
roof. 

The Court of Appeal held that these appliances were a scaffolding within the 
meaning of the Act. 

c. A. (Eng.). Oattermole u. Atlantic Transport Oo. 

^^i^^,^9or' ^^ ^^'^ ^•^- ^^^^ [i^^2] 1 ^'^' ^^^^ ^^ ^■'^' ^^^^ ^^ '^•^^ 1^2. 

Sect, 7 (2), ** Factory " — Ship in dock loading from another vessel and quay, 

Catterhole was employed in one of the holds of a vessel belonging to the 
Atlantic Transport Co., lying in the dock. The cargo was being taken into the 
hold, where Cattermole was working, from a schooner lying alongside. Two 
other holds were being filled from quay by means of hydraulic cranes. 
While so employed Cattermole was killed. The County Court Judge held that 
Cattermole was employed on, in, or about a factory and awarded compensation. 

The Court of Appeal following Maine v. Jobson (supra, p. 123), upheld this 
decision. 
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Same Case. 

Sect, 1 (4), Unsitccessful action for damages — Application to fix compensation — 

Power to award plaintiff costs, 

Cattermole's widow brought an action against the Atlantic Transport Co. 
At the trial the County Court Judge held that the defendants were not liable 
and dismissed the action. The plaintiffs then applied under section 1 (4) of the 
Act to have compensation awarded. The Judge awarded her J&234, and ordered 
the defendant to pay to the plaintiff her costs of and incident to the proceedings. 

The Court of Appeal upheld this order. Stirling, L. J., reading the judgment 
of the Court said : " It is contended that the power of the Judge to deal with 
compensation is entirely derived from section 1 (4), and cannot extend beyond 
what is thereby expressly conferred. In Skeggs v. Keen (supra^ p. 30), Lord 
Justice Rigby stated that the inclination of his opinion was to that effect, but 
neither he nor any of the members of the Court gave a decision on the point. If 
this contention be well founded, the result will be that the workman not only will 
be liable to have all costs caused by his bringing the action instead of proceeding 
under the Act, deducted from the compensation, but will have to bear all his 
own costs, although successful in recovering compensation ; whereas, according 
to the ordinary practice as regards costs, he ought to have the costs of successful 
proceedings, except in so far as such are increased by any part of those proceed- 
ings which fails, and ought to bear all costs occasioned by such failure. It is 
true that in the Workmen's Compensation Act itself (Second Schedule, clause 6), 
express provision is made for the costs of proceedings by arbitration under the 
Act ; but here the Legislature is dealing with proceedings in and consequent on 
an action, over the costs of which the Court, which tries the action would have 
full control by the exercise of its ordinary jurisdiction. It will be observed that 
section 1 (4), treats such an action as one in which it may be determined, both that 
the employer is not liable for damages, and also that he would have been liable to 
pay compensation under the provision of the Act. Evidence as to the liability 
under the Act may therefore be adduced in the action. The sub-section does not, 
indeed, refer to the assessment of compensation as being made in the action, but 
such assessment certainly arises out of and is consequent upon it; and it would be 
a refined distinction to hold that, while the determination of the liability to pay 
compensation is a proceeding in the action, the assessment of the amount is not. 
In our judgment, the effect of the sub-section is to leave the Court in which the 
action is tried, full liberty to exercise any power of awarding costs which it may 
have in the action, and to confer the additional power of deducting from the 
compensation, costs caused by the plaintiff bringing the action instead of 
proceeding under the Act. . . . The learned Judge has dismissed the action, 
but has ordered the defendant to pay all the costs of the proceedings, and has 
not ordered any costs to be deducted from the compensation. In general 
this would not be right; but such an order may be justified by special cir- 
cumstances, as if (for example), the Judge were satisfied that no costs had 
been caused by the plaintiff bringing an action instead of proceeding under the 
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Act. This matter is one within the discretion of the Judge : it has not been 
shown that the Judge exercised that discretion on a wrong principle ; and in 
the result the appeal fails." 

Co! s. (Scot.). Oammick u. Glasgow Iron and Steel Oo. 

26th Novem- 
ber, 1901. 4 F. ; 39 S.L.R. 138; 9 S.L.T. No. 218. 

Second Schedule (8), (14), (6), Act oj Sederunt 7 (a) — Registration of disputed 
memorandum — Incapacity ended — Evidence o/ agreement — Question of/act. 

Cammiok claimed compensation from his employers the Glasgow Iron and Steel 
Company, and they paid him half wages during his incapacity. On recovery he 
returned to work and earned more wages than before. He thereafter sought to 
register a memorandum of agreement, and his employer objecting, presented this 
application to the Sheriff for the necessary warrant to record. He alleged that 
he was still liable to be incapacitated as the result of the accident. The Sheriff 
granted the application. 

On appeal the Court sustained the Sheriff's decision. Lord Trayner said : 
"The Sheriff has held that there was an agreement between the parties, the 
terms of which are correctly set forth in the memorandum, for the registration of 
which he has been asked to grant a warrant. These are findings of fact with 
which we have no power to deal, although if we had I should have no hesitation 
in concurring with the Sheriff, But granting these findings, I think the Sheriff 
was bound to grant the warrant asked. The appellant is not thereby prejudiced, 
if he can show any good ground why he should no longer be held bound by the 
agreement. He has his remedy under the Act by applying to the Sheriff to 
rectify the register, and to deal with the agreed-on payment by having it * ended 
or diminished.' " 

Same Case. 

Second Schedule (14) (c), Act of Sederunt, sect, 7 (a), (6) — Application for 

warrant to record — Nature of the process. 

The application was made in the first instance to the Sheriff-Substitute, who 
granted it. An appeal was taken to the Sheriff who affirmed the Substitute's 
decision, and the defenders then appealed to the Court of Session. This appeal 
was in ordinary form, and not by way of a stated case. 

The Court did not decide the question of competency as it was held that the 
appeal could not be sustained on the merits, but opinions were given that an 
application for a warrant to record was not a litigation in which there was a 
right of appeal to the Sheriff and Court of Session. Lord Trayner said : " I 
entertain very serious doubts of the competency of this appeal, and am not prepared 
to concur in the view expressed in the case of Cochrane, 3 F. 31 (supra, p. 91), that 
an application to the Sheriff to register an agreement under the provisions of 
the Workmen's Compensation Act is ' an application to the Sheriff in the exercise 
of his ordinary common law jurisdiction.' That view does not appear to me to 
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be consistent with the terms of section 7 (b) of the Act of Sederunt of 3rd Jnne, 
1898/ 

Dnnlop u, Rankin & Blackmore. c.ofs.(Soot.). 

27th Novem- 
4 F. 203 ; 39 S.L.R. 146. ^^* l^^l- 

Sect 1 (3), Second Schedule (8) — An agreement 0/ which a memorandum may be 

recorded excludes arbitration, 

DuNLOP met with an accident by which he lost an eye. Shortly afterwards he 
received a letter from his employers, Rankin & Blackmore, in which they wrote : 
" We admit liability under the Workmen's Compensation Act, 1897, and are 
prepared to pay compensation at the rate of 128. 8d. during incapacity in terms 
thereof." Payments of half wages were made for some time in terms of the admis- 
sion but were eventually discontinued on the allegation that Dunlop had recovered. 
Dunlop then presented an application to the Sheriff^ to recover compensation. As 
it appeared that there was no present incapacity he maintained that he was entitled 
to a finding of liability on the part of his employers, under which he could have a 
weekly payment fixed if incapacity recurred. The Sheriff held that the letter 
referred to was a settlement by agreement of which a memorandum could be 
recorded, and that consequently Dunlop was not entitled to the declaration 
asked. 

On appeal the Court took the same view. Lord Moncreiff said : " Under the 
Act, sect. 1 (3), where a question as to the amount or duration of compensation 
has been settled by agreement there is no room for arbitration : it is excluded. 
The workman's proper course is to get a memorandum of agreement recorded 
(Second Schedule, 8). Here the compensation was settled by agreement." 

Cooper & Co. u. MacOovern (2). c. of s. (Scot.). 

30th Novem- 

4 F. 249 ; 39 S.L.R. 164 ; 9 S.L.T. No. 228. ber, 1901. 

Process — Eocpenses of adjustment of stated case, 

Thb interlocutor of the Court dismissing the appeal {see supra, p. 137), allowed 
the respondent the expenses of the appeal From the account the auditor taxed 
off certain charges. These were for the adjustment of the case, and included 
meetings and correspondence with the other side and a meeting with the Sheriff. 
The respondent objected to this taxation. 

The Court held the auditor had acted rightly. The Lord President said : " It 
appears to me that the charges in question cannot be described as being in any 
reasonable sense * expenses of the appeal ' allowed by the interlocutor. It would 
be very much against the manifest intention and policy of the statute if thirteen 
separate charges, amounting together to J&5, 2s. lOd., in connection with the adjust- 
ment of the stated case, were to be so allowed. The statute provides that the Sheriff 
shall state the case, and it does not contemplate such a series of attendances by 
law-agents, correspondence, <Scc., as are here charged for. It appears to me, 

L 
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therefore, that the auditor's decision should be affirmed It was stated that the 
auditor had formerlj allowed such charges, and if this was his practice, it is 
satisfactory to learn he has altered it." 

c. of s. (Soot). Caledonian Railway u. Bathgate. 

lOth Decem- 
ber, 1901. 4 F. 313 ; 39 S.L.R. 246 ; 9 S.L.T. No. 280. 

Sect, 7, ^ot " about " a railway — Horse bolting from station exit and caitsing 

accident after going 315 yards, 

Bathgate, a carter to a contractor employed bj the Caledonian Railway Co., 
was leaving the Company's station with his horse and lorry after finishing 
his day's work, when his horse, which had just got on the street, took fright 
from some unknown cause and bolted. Bathgate endeavoured to stop it 
but unsuccessfully, and when it had travelled 315 yards along the street, it 
crushed him against a wall and injured him. The Sheriff awarded com- 
pensation. 

On appeal the Court reversed this award. The Lord Justice-Clerk said : 
** I am of opinion on these facts that the statute does not apply. The horse and 
cart were no longer in the premises when the occurrence began which led to the 
accident, and it is not found that there was anything existing or being done con- 
nected with the railway or its premises which caused the horse to rear and run 
away. ... I feel unable to hold in law that the accident happened on, in, or 
about the railway. Even if the whole incident, beginning just outside the rail- 
way on the street could be held to be the accident by which the pursuer was 
injured, which is I think more than doubtful, 1 do not think it can be said to 
have happened so that these words could apply to it ... I do not think that the 
word about can be applied to the case of a man, who outside the limits of the 
factory, after his work has been completed, is injured by the running away of 
the horse which be is taking home to another place than the factory, there being 
no facts connecting the running away with the factory or anything done in or 
from it as a cause." 

c. of s. (Scot.). Edinburgh Tramway Co. u, Mooney. 

^K^OlT 4 F. 390; 38 S.L.R. 260; 9 S.L.T. No. 307. 

Sect, 7— Factory Act, 1878, sect, 93 (3)—*' Factory''— Tramtcay Company's 

premises for repairing cars, 

MooMET, a car-driver, while engaged in oiling his car, preparatory to its being 
taken out for the day, was struck by a travelling platform, called a car traverser 
in the car sheds of his employers. These sheds consist of a covered-in building, 
down the centre of which there runs a well. In this well the travelling plat- 
forms which carry the cars are moved backwards and forwards by means of a 
cable driven by a steam-engine in the immediate vicinity of the car sheds. It 
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was while standing in the well at the end of his car that Mooney was injured. 
At the west end of these sheds, and at a point where the traverser well ceases to 
be covered in from the open air, there is a machine-room or work-shop, which 
is divided from the sheds by a brick wall Access to the machine-room is got by 
two doors, one in the wall dividing the machine-room from the sheds, and the 
other in the outside wall next the uncovered part of the traverser well In the 
machine-room there are lathes and machinery driven by electricity which are 
used in connection with the repairs executed in the machine-room. No 
mechanical power is used in the sheds themselves apart from the power employed 
for moving the car-traverser. Mooney had nothing to do either with repairs, or 
with the sheds, or with the machine-room. The spot where he was injured was 
374 feet from the wall which divides the machine-room from the car-sheds. 
The Sheriff held that the accident took place in or about a portion of the 
company's premises which formed a factory within the meaning of the Factory 
Acts, and awarded compensation. 

On appeal the Court sustained the award. The Lord Justice-Clerk said : 
'* The 6rst point is whether the works of the Tramway Company described in the 
cose fall within the definition of the Workmen's Compensation Act, in which the 
Factory Act of 1878 is referred to for the data by which it may be ascertained 
whether a particular work is a factory falling within the Acts. Upon the facts 
stated I agree with the decision at which the Sheriff has arrived that the 
defenders had at their works a factory in the sense of the Factories Act. I am 
unable to agree with the argument which was addressed to the Court by which it 
was sought to establish that this case was similar to that of the Caledonian Rail- 
way Laundry in Glasgow (Caledonian Railioay v. Faterson^ 1 F., J.C. 24), in 
which it was attempted to have the Company condemned in a penalty because 
they had not complied with the requirements of the statute in posting rules, &c. 
That case was decided on the ground that it was not established that their part 
of the hotel establishment was carried on for gain or profit, but only for the con- 
venience of the general business of the hotel, and that therefore it was not a 
public laundry falling under the statute. I do not think that that case is at all 
analogous to the present, where engineering works such as ate described were 
established by the defenders." 

Same Case. 

Sect, 7, " On, tn, or about " a factory — Shed for storing cars adjoining and com- 
municating with repairing shop. 

The Lord Justice-Clerk said : " The second question is whether on the 
assumption that this was a factory, the place at which the accident happened 
was part of the factory. Upon this point also I am satisfied that the Sherififs 
decision is right. This machine shop was so placed that when cars were brought 
in and taken out they passed through the space occupied by the machine shop. 
The mechanical power generated in the machine shop was carried to the carriage 
shed to haul the cars opposite the sidings in which they were to lie, and to haul 
them out again. The mechanics took any parts requiring repair to the machine 
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shop and brought them back to refix them. It is true that the car at which the 
accident happened was 374 feet from the wall of the machine shop, but this was 
an accidental circumstance. It might have been close to it. The very large 
number of cars requiring to be housed in the shed was the only reason whj some 
oars had to be placed at some distance from the machine shop, a large number of 
lyes being necessary, but the shed itself was in direct contiguity with the machine 
shop, and the work of the machine shop was in direct relation to the cars what- 
ever might be the particular position of each car in the shed.'' 

G. of s. (Scot). Stewart v. Darngavil Goal Oo. 

14th January, 

1902. 4 F. 425 ; 39 S.L.R 302 ; 9 S.L.T. No. 317. 

Sect. 7 and FiusUyry Act^ 1895, sect, 23 — Occupier of Quay — MerchavU 

delivering coaUfor shipment 

Stewart was a labourer employed by M*Keown, who contracted with various 
coal merchants to load bunker coal from the quay breast at Glasgow harbour into 
steamers at certain rates per ton. The Damgavil Coal Co. employed M*Keown 
in this way to take the coals from their carts and load them on certain steamers 
with which they had a standing contract for the supply of coal. No machinery 
was used in loading the coals, and barrows and other plant required were supplied 
by the steamer. While Stewart was engaged in bringing the coal from carts and 
laying and trimming them for shipment, he fell into the river and was drowned. 
At the time of the accident, the steamer to be loaded had not arrived, and the 
berth was vacant. The Sheriff found that the Damgavil Coal Co. were not 
undertakers, and repelled the claim for compensation. 

On appeal, the Court sustained his decision. Lord Young said: "The 
question is whether a dealer in coal, who has contracted to supply a ship with 
coal, sending it from his own premises to the place where it is required by the 
buyer, is the occupier of the customer's premises. . . . The shipowner has the 
occupation, for which he pays, of the dock or quay "f or the purpose of shipping 
coal or taking cargo. He is the occupier, and the coal dealer who sends his coals 
there under contract is no more the occupier of the dock or quay than of a house 
or hotel to which he might send them.'' 

Same Case. 
Sect, 7, Factory Act^ 1895 — Quay, 
Lord Trayner was of opinion that a quay was not per se a factory. 

c. of s. (Scot.). Niddrie & Benhar Goal Oo. u. Peacock. 

2l8t J^uary, ^ ^ ^^3 . 3^ ^j^^ 3^^ . ^ g j^^ ^^ 3^^ 

First Schedule (!) (a), Average weekly earnings of miner — Number o/toeeks. 

Peacock entered the employment of the Niddrie Coal Co. on Thursday, 15th 
August, 1901, and worked every day, including Sunday, 25th August, but 
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excluding Sunday, 18th August, until Ist September, 1901, when he was killed. 
He earned a full day's wages — viz., 5s. lOd. — on 1st September prior to the 
accident. The Sheriff found that the deceased having worked fourteen days 
continuously prior to the accident, his week was a seven days' week, and that 
his average weekly earnings were half of his earnings for the said fourteen days, 
or £2, Os. lOd. He accordingly awarded JC300 of compensation. 

On appeal^ the Court of Session reversed this finding. They held that as the 
period of actual employment extended over four weeks, the miner's actual earn- 
ings during that period were a sum of J&4, 19s. 2d., which was to be divided by 
four in order to ascertain his average weekly earnings, and accordingly awarded 
XI 93, 7s. 6d. as compensation. 

Dempster u. Hunter & Sons. c. of s. (Scot), 

4 F. 580 ; 39 S.L.R. 395 ; 9 S.L.T. No. 384. '''''^^^^' 

Sect, 4, Cleaning windows is no pa/ri of^ or 'process in, tailor's business, 

Dbmfstbr, a person in the employment of a window cleaning company, was 
injured while cleaning the windows at the premises of a tailor who employed 
the company for the work. Said premises were a factory in the sense of the Act. 
The Sheriff and on appeal the Court of Session, held that cleaning windows 
was no part of, or process in, the business carried on by the tailor. 

Legget & Sons u. Burke. c.ofs.(Scot). 

4 F. 693 ; 39 S.L.R. 448 ; 9 S.L.R. No. 431. ^^'im""^' 

Sect, 7 (2), In part dependent — Son contributing to household expenditure, 

Andrbw Burkb lived in family with his father, and when earning wages con- 
tributed from IGs. to 208. a-week towards the expenditure of the household, 
which included a cripple and non-paying brother of the father. For nine weeks, 
however, prior to the accident causing his death Andrew had been out of 
employment, and was maintained out of the family funds, while contributing 
nothing to them. In consequence of Andrew's death, and the loss of his con- 
tribution, his father was unable to keep on the house they had lived in. The 
father was a mason's labourer, earning £1, 2s. 6d. a-week, but was 63 years of 
age, and being rheumatic was not certain to be able in future to work regularly. 
The Sheriff found that the father was in part dependent on the earnings of the 
son, and awarded £76, 

On appeal the Court affirmed the judgment of the Sheriff. The Lord Justice- 
Clerk said : *' The deceased contributed to the support of the household of his 
father, who suffers from rheumatism so as to be in an uncertain state as to power 
for regular labour. It is true that the father was doing his best to help a crippled 
brother, for whose support he was, of course, not liable. That was a fact to be 
taken into account in considering the case, but was in no way conclusive on the 
question of practical dependence on the son's earnings for his own support." 

M 
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Same Case. 

Second Schedule 14 (c), Question ofUw) orjact — Dependence, 

On this point Lord Moncreiflf said : ** We cannot sustain this appeal unless we 
are satisfied that there was no evidence on which the Sheriff was entitled to 
decide as he did. I greatly doubt whether any question of law is raised, because 
assuming that the person claiming compensation possesses the requisite title in 
point of relationship, the question whether he was dependent, and if so to what 
extent, seems to me to be a question of fact to be decided by the arbitrator." 

0. of s. (Soot). Meally u, MacGtowan. 

18 th June, 

1^- 4 F. ; 39 S.L.R 662 ; 10 S.L.T. No. 85. 

CompenscUuyii Act, 1900, ««c^. 1 (3) — Forestry. 

Held that a servant of wood merchants employed in cutting down growing trees 
for removal to their sawmill, where it was to be cut up for flooring, was not 
engaged in forestry. 

c. of s. (Scot). Gtoorlay Brothers u. Ferrier. 

18th March, 

1902. 4 F. ; 39 S.L.R. 453 ; 9 S.L.T. No. 430. 

First Schedule (11) (12), Second Schedule (13) — Review of weekly payment — 
Report of state appointed medical practitioner conclusive, 

Ferrier, a labourer, having obtained an award of 6s. 3d. per week in an arbitra- 
tion with Gourlay Brothers, they subsequently lodged a minute craving the Sheriff 
to review the weekly payment, and bring the same to an end, as Ferrier had re- 
covered. The Sheriff made an order " in terms of section 13, Schedule 2, of the 
Act," remitting to a state appointed medical referee to report as to Ferrier's con- 
dition. His report stated, inter alia^ that the power of vision in Ferrier's right 
eye was permanently reduced to the extent of one-half, and that the left eye was 
sound, and concluded, " In my opinion he will never be able for any work for 
which unimpaired vision is essential, but he is quite able to undertake his 
ordinary work as a labourer.'' The Sheriff reduced the compensation to 5s. per 
week until the further orders of the Court. 

On appeal the Court held that the report was conclusive evidence that Ferrier's 
incapacity had ceased, and recalled the award. The Lord Justice-Clerk said : 
*^ The report was that the respondent was ' quite able to undertake his ordinary 
work as a labourer.' The question to be decided is whether this report is con- 
clusive so as to preclude any further right to compensation at least in the mean- 
time. When the appellants demanded a re-opening of the inquiry they were 
entitled to call upon the respondent to submit himself to medical examination, 
and to such examination he must submit himself as a condition of his having any 
right to insist on payment of further compensation. The examination is to be 
by the public official appointed by the state, and paid by the state, and the statute 
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declares (Schedule I., sect. 11), that his report should be conclusive as to 'condition/ 
which, I consider, means that it should be conclusive as to his fitness, whether 
partial or full, to resume work, the purpose being to refer that question to a com- 
petent official, selected by the state, and acting on a public capacity. I do not attach 
importance to the fact that the examination by the official referee was made on a remit 
by the Sheriff. It was the right of the appellants to have the condition of the 
respondent ascertained in that manner, and I hold that it was in accordance with 
that right that the report was asked for and obtained, and that it is the appellant's 
right to have it given effect to." 

Same Case. 

First SchedvXe (12), Nominal atoard to keep open right to review — 

Injury to eyesight. 

On this point the Lord Justice-Clerk said : " In the present case, where there 
has been an injury to the sight, there may be ground for holding that although 
the respondent is at present in no way incapacitated for his ordinary work, there 
may be supervening development of injury to eyesight, and this seems to me to 
be a reasonable contention. I would propose, therefore, that the course should be 
followed which was taken in some other cases under the Act, of keeping the case 
in life by awarding a nominal weekly sum, the result of which will be that in any 
change of circumstances, whether in the way of incapacity supervening or final 
recovery, either party interested may apply again to have the case reviewed and 
temporarily or finally dealt with as shall be just." The Court remitted to the 
Sheriff to make an award of one penny per week until further orders of the 
Court. 

Kniveton u. Northern Employers' Mutual Indemnity Oo. div. ct. 

(EnflT.). 9th 

71 L.J., KB. 588 ; [1902] 1 K.B. 880; 86 L.T. 721 ; 18 T.L.R. 504. a^, 1902. 

Sect. 5, County Courts Acts, 1888 (51 & 53 Vict. c. 43), S. 120— ^In Appeal lies 
to the Divisional Court from an order of the Cou/nty Court Judge, order- 
ing payment by an insurer under section 5. 

EInivbton was injured hy an accident arising out of and in the course of his 
employment while working for the Darcy Leon Coal Co. He obtained an award 
of 14s. 9d. a-week. The Darcy Leon Coal Co. were insured against accidents with 
the Northern Employers' Mutual Indemnity Co. On a resolution being passed to 
wind up the Darcy Leon Coal Co., Kniveton obtained an order from the County 
Court Judge ordering the Insurance Co. to pay the compensation. The Insurance 
Co. appealed. 

On a preliminary objection the Divisional Court held that an appeal did lie to 
that Court. Alverston, C. J., said : ** It has already been decided (Letch v. Life 
dk Health Assurance Association, supra, p. 112). That an appeal does not lie to 
the Court of Appeal in respect of an order made under section 5 of the Workmen's 
Compensation Act, 1897. That section is merely a statutory subrogation of the 
rights of a workman to those of his employer. There is no ground for saying that 
an order under the section is not a * discretion or matter ' within the meaning of 
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section 120 of the County Court Act, 1888, and subject to the general law regu- 
lating appeals from County Courts." 

Samb Casb. 

Sect 5, Inswrance Co. not licMe where no Jund out of which to make paymmU, 

The Insurance Co. received contributions from its members out of which it 
paid the claims fully on the members. The Darcy Coal Co. having ceased to 
contribute, and there being no fund standing to its credit out of which pay- 
ments could be made, the Court of Appeal held that they could not be called on 
to pay the compensation and allowed the appeal, 

Div. ct. Elliott u. Uffgins. 

(Eng.). 16th ^® 

April, 1902. 71 L. J., KB. 483 ; [1902] 2 KB. 84 ; 18 T.L.R. 514. 

Sect, 2, First Schedule 1 (b) — Proceedings resulting in agreement — Workman 
who has agreed to Compensation cannot claim wages in addition, 

A WORKMAN was engaged on 5th November, 1900, at 35s. a-week. He worked 
under this agreement till 11th July, 1901, when he met with an accident On 
13th August he served notice of this accident on his employer. It was agreed 
between the parties that the workman should be paid 17s. 6d. a-week, that sum 
representing the maximum compensation which he could have been awarded 
under the Workmen's Compensation Act, 1897. On 2nd November, 1901, the 
employer gave the workman a week's notice. The workman sued the master in 
the County Court for 17s. 6d. a-week during the period from 11th July and 9th 
November, being the half of his wages other than the 17s. 6d. paid under the 
agreement above referred to. 

The Divisional Court, reversing the decision of the County Court Judge held 
that a workman could not accept compensation under the Act and also sue for his 
wages. Lord Alverston, C. J., said: ''Section 2 provides that proceedings for 
compensation under the Act shall not be maintainable unless notice has been 
given, and there are provisions that, notice having been given, the parties may 
agree to the compensation \ it follows that proceedings do not cease to be proceed- 
ings under the Act because they have resulted in a bargain contemplated by the 
Act. Paragraph 1 (6) of the First Schedule to the Act provides that where in- 
capacity for work results, the compensation shall be a weekly payment, not 
exceeding half the weekly earnings. These provisions, and the giving of the 
notice and the receipt of compensation under them, are inconsistent with the 
views that the original wages are to go on during the time of incapacity. If they 
were to go on, there would be no necessity for an inquiry under paragraph 2 of 
the First Schedule as to the difference between the earnings before and after the 
accident, and as to whether there had been any payment by the employer other 
than wages during incapacity. The workman who takes the benefit of the Act on 
the ground of incapacity, and has the amount of compensation assessed, cannot 
accept his compensation and then claim also to have his wages during all that time.'' 
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Wrigley \). Whittaker & Sons. h. l. (£n&:.). 

^ 29th April, 



1902. 



71 L.J., K.B. 600; [1902] A.C. 299; 18 T.L.R. 559. 
Sect, 7 (1), ^^ Factory ^^ must he factory of the under taker 8, 

Wriglit was employed by Messrs. William Whittaker k Sons, millwrights, to 
repair an engine in the factory or mill of Messrs. Bagley & Wright. His widow 
claimed compensation. The present appeal only referred to the claims against 
Messrs. Whittaker k Sons. 

The House of Lords, supporting other claims of the County Court Judge and 
the Court of Appeal {supra^ p. 113), dismissed the appeal Halsbury, L.C., said : 
" The thing done was not done in a factory at all. When I say ^ not in a factory 
at all,' the place where the thing happened was, it is true, a factory within the 
meaning of these words, which I think obviously mean a factory where the 
original employers of the man were manufacturing — in this case big iron wheels. 
If the accident had happened there, I agree there would no doubt have been a 
liability, but in this case there was nothing of the sort The act of manufactur- 
ing the wheel was complete and past. The wheel when completed was sent 
somewhere else. I will assume for this purpose (though I am sure I do not know 
whether it is the fact or not), that the place to which the wheel was sent was a 
factory ; but it was a factory in another sense, and to say that you can put those 
two things together seems to me to be absolutely absurd. The thing that was 
being done was what is described as fitting the wheel to a cotton mill, where the 
persons who had to pay for it wanted to have it put. Something was done then 
by a person sent by the original manufacturers, entirely away from their own 
place of manufacture, and an accident happened. I am wholly unable to put 
these two propositions together so as to make it possible to argue that thereupon 
there was an accident happening in the course of the employment in, on, or about 
the factory, which was for the manufacture of iron wheels. I need not say any- 
more about the case. It seems to me that the appeal is absolutely unarguable.'' 



Cooper & Orane u. Wright. h. l. (Eog.). 

16tb Mar, 
71 L.J., K.B. 642 ; [1902] A.C. 302; 86 L.T. 776 ; 18 L.T.R 622. 1902. 

Sects, 4 and 7 (2), " Undertaker" — IndeinnUy — An undertaker who has made a 
sub-contract for apart of the work is entitled to an indemnity for compensa- 
tion paid to Sub-Contractori workmen — Cass v. Butler {supra, p, 59, over- 
ruled), 

CooFBB k Crani contracted with the building owners to erect a complete 
building. They made a sub-contract with Wright, a slater, to supply the slates 
and do all the slating work on the roof. One of Wright's workmen was killed 
by an accident The widow started proceedings against both Cooper k Crane 
and Wright. The County Court Judge awarded her JC217 against Cooper k Crane, 
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and made an order on Wright to indemnify Cooper & Crane. Wright appealed 
to the Court of Appeal, which reversed the County Court judgment. 

The House of Lord per the Lord Chancellor and Lords Shand and Davy 
(Lords Brompton and Robertson dissenting) reversed the decision of the Court of 
Appeal. Halsbury, L.C., said : " Cooper k Crane undertook the whole building; 
Wright undertook the construction of the roof. It is in the course of the 
construction of the roof that Wright's labourer is injured, and if it is contended 
that the latter words of section 4 do not apply, this consequence would follow — 
that Wright, apart from that section would not be liable to Brady [the workman], 
although Brady was employed by him and was engaged in a building operation ; 
and, if the argument is right, inasmuch as, apart from that section. Cooper & Crane 
would not be liable at all, the workman would have no remedy whatever; so 
that, though Wright should be employing a man in a trade considered dangerous 
by the Act, and though in the course of that employment Wright's labourer was 
injured, the labourer would have no remedy. It seems to me that this would 
reduce the legislation to an absurdity, and I cannot think that the Legislature 
could have intended such a result" 



€. A. (Eng.). Kenny u. Hamson. 

29th May, 

1902. [1902]2K.B. 168. 

Sect. 7 (2), Second Schedule (4), ** Dock " — Whether a place is, 

is a question of /act, 

Kenny was injured forty yards from the water in a dock, on land let by the 
owners of the dock to a firm of timber merchants. The County Court Judge 
awarded compensation. 

On appeal the Court held that the question whether a certain place was a 
dock or not was a question of fact, and as there was evidence to support the 
finding they could not interfere. They distinguished the case of Haddock v. 
Humphrey (supra, p. 50). 

The Court further held that the temporary use of a dock for other purposes 
did not prevent it from being a dock for the purposes of the Act 



c. A. (Eng.). Morris 0. Northern Employers' Mutual Indemnity Oo. 

29th May, 

1902. 71 L. J., K.B. 733 ; [1902] 2 K.B. 165 ; 86 L.T. 748 ; 18 T.LR. 635. 

Sect, 5, RiglU of appeal to Divisional Court, 

This case raised the same point as Eniveton v. Northern Employers' Mutual 
Indemnity Co, {supra, p. 151). The Divisional Court following that case enter- 
tained the appeal. 

The Court of Appeal upheld the decision of the Divisional Court and held 
that an appeal lay to the Divisional Court from an order of the County Court 
Judge under section 5. 
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Fletcher \). London United Tramways Oo. 

C. A. (Eng.). 

71 L.J., KB. 653; [1902] 2 K.B. 269 ; 86 L.T. 700; 18 T.L.R. 639. Srd June. 

Sect. 7 (2), Tramum/t Uumgh not a railioay, is a railroad and thus within 

definition of " engineering work" 

The London United Tramways Co. had constructed a light railway from 
Uxbridge to Hanwell, and were laying a tramway from Hanwell to Acton. 
The light railway and the tramway formed one continuous system over which 
passengers could travel without changing cars. Fletcher was injured while laying 
the tramway. 

The Court of Appeal agreed with the County Court Judge that Fletcher was 
not engaged on " the railway of any Railway Co. to which the Regulation of 
Railways* Act, 1873, applies," nor on " a railway made under the Light Railways 
Act, 1896." They, however, held that the tramway was a 'railroad' within 
Section 7, and thus was included in the terms " engineering work." Collins, M.R., 
said : " Here the Legislature has introduced a new word * railroad " instead of 

* railway * in the earlier part of the section. There is no reason to suppose that 
in this Act a different word is not intended to express a different idea. Railroad 
is a perfectly good English word, and in former days it was the appropriate word 
to describe a tramway. Why then should it not include a tramway 1 The only 
reason suggested is that it must be inferred that the Legislature used the word 

* railroad * as synonymous with * railway,' which they had already defined. But 
there is no ground for any such inference — nothing to suggest that ' railroad ' is 
not used as a generic expression, not excluding the species already described as a 

* railway,' but embracing a larger or at any rate a different ambit. On the 
contrary there is reason to suppose that * railroad ' is used as the wider expression 
from its collocation with the words, * harbour, dock, canal, or sewer.'" 

Dunham u. Clare, o. ^ ^e^^ 

71 L. J., KB. 683 ; [1902] 2 K.B. 292 ; 86 L.T. 751 ; 18 L.T.R. 645. **J^^^ 

Sect. 1 (1), First Schedule (1) (a), ** Where death results from injury " — Includes 
case where death in fact results^ though at time ofinjttry not probable result. 

Applicant was a widow whose husband's little toe had been injured on 2nd 
September, 1901, by the fall of an iron tank weighing between four and five 
hundredweight. He was treated as an out-patient at a hospital till 16th 
September, up to which day he appeared to walk without difficulty and to be 
recovering. On 16th September he complained of feeling unwell, and on 27th 
September he died from blood-poisoning caused by erysipelas. The County 
Court Judge refused compensation. The applicant appealed. 

The Court of Appeal held that the widow was entitled to compensation. 
Collins, M.R., said : '* The question in this case is whether death resulted from 
the injury. In my opinion that means, whether death in fact resulted from the 
injury. If it did in fact, it makes no matter how improbable or how unnatural 
the result may have been. The question whether one event results from another 
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involves an examination of the chain of causation. There must be no break in 
the chain. If there is a break, then the final event is not the result of the 
initial event. But the break must be an actual effective break, a novus actus 
interveniem, from which a new chain of causation commences. To constitute an 
actual effective break in the chain, the predominant and really ef&cient cause of 
the final event must be the new act intervening. Otherwise there is no such 
break in the chain as to prevent the final event from being the result (though an 
improbable result) of the initial event. It is to be understood that we are not 
dealing here with the limit of civil responsibility, for acts or omissions, or the 
measure of damages for breach of a contract or the commission of a tort. . . . 
This Act imposes a liability entirely irrespective of any act or omission — a 
liability for accidents involving no negligence. The only question is, Did death 
result from the injury caused by the accident 1 To ask whether death was the 
natural or probable cause is to apply the wrong standard, for it is compatible with 
its being neither the natural nor probable result that it was nevertheless the 
result in fact. If there was no new act intervening, in the proper sense of those 
words, between the accident and the death, death resulted from the injury and 
the employer is liable." 

0. A. (Eng.). Olatworthy u. Oreen. 

^*5902°^* 86 L.T. 702; 18 T.L.R. 641. 

First Schedule (4), Payment to widow — Letters of Admvnistration — Costs. 

An employer who admits liability for the death of a workman has no right to 
insist that his widow shall take out letters of administration before paying the 
money over to her. 

In such a case the widow is entitled to commence proceedings and may be 
awarded costs. 

0. A. (Eng.). llarshall v. Budeforth. 

^*im^' [1902] 2 KB. 175 ; 86 L.T. 752 ; 18 T.L.R. 649. 

Sect. 7 (1), Second Schedule (4), Scaffolding — Ladder — Question of/act. 

Applicant was injured while working on a ladder employed in the repair of a 
house over thirty feet high. The County Court Judge held that the ladder was 
not "scaffolding." 

On appeal the Court refused to interfere, being unable to come to the 
conclusion that a ladder used as this one was, must as a matter of law, necessarily 
be a scaffolding. 

c. A. (Eng). Armitage u. Lancashire & Torkshire Railway Oo. 

^^\^^^' [1902] 2 K.B. 178; 18 T.LE. 648. 

Sect, 1 (1), " Arising out of and in the course of the employment " — Horseplay 

among boys, 

Whbbb boys were engaged in horseplay, and one was injured by a missile thrown 
by another, the Court of Appeal held that the accident did not arise out of and 
in the course of the employment. 
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Morton & Oo. (/. Woodward. c.A.(£Dg.). 

9tb Junei 

71 L.J., K.B. 736; [1902], 2 K.B. 276. 1902. 

FirBt SchedtUe (1) (6) (12), ^'Weekly payment may be termhuUed" — 

/rom what date. 

On an application to terminate a weekly payment the County Court Judge may 
order it to terminate on the date when the Incapacity actually did cease, when 
that date is previous to the date of application. 

Parker u. Dixon, Ltd. c.ofs.(Soot.). 

19th June, 

4 F. ; 39 S.L.R. 663 ; 10 S.L.T. No. 91. 1902. 

First Schedule, sects. (1) (6) and (2), Partial ineapaeity — Compensation 
not limited to 50 per cent, of difference in earnings. 

Parkbr earned 39s. 6d. a-week as a furnace filler, with Dixon, Ltd., until 20th 
March, 1900, when he was accidentally burned on the face and hands. In conse- 
quence he was confined to hospital for eight weeks. Subsequently he was 
re-engaged by Dixon, Ltd., at light work for about six months, ending in May, 
1 901, at which he earned £1 per week. Thereafter he was offered a job as burner 
by them, at a wage of 37s. per week, but refused the offer on the ground, which 
was the case, that his injuries incapacitated him for it The Sheriff awarded 
compensation, at the rate of 19s. 6d. a-week, being the difference between his 
original wage of 398. 6d. and the £1 which he could earn at light work. 

On appeal the Court affirmed this award, and repelled the contention that 
9s. 9d. was the extent of Parker's statutory right, being 50 per cent, of his average 
weekly earnings before the accident and his present earning capacity. The Lord 
Justice-Clerk said : " I hold that whether the incapacity be total or partial, it is 
in the discretion of the arbitrator, on a consideration of the whole circumstances, 
to award half of the former earnings, or any less sum, as long as the sum awarded 
does not exceed £1, I think the sound principle is expressed in Geary v. Dixon, 
Ltd. (supra, p. 22), that the compensation is for the difference between his 
earning capacity at the time of the accident and his earning capacity after the 
accident, this latter being, of course, in many cases a varying quantity from time 
to time, as changes take place in the measure of improvement or recovery, and 
this is provided for by the statute, as application to vary the amount of the weekly 
payments may be made from time to time. Here, the Sheriff has awarded a sum 
not in excess of the amount competent to be given under the statute, and not 
bringing the amount he can receive — viz., wages at £1 and the sum awarded — above 
what he earned with his full capacity. I am unable to hold that he was not 
entitled legally to make such an award." 
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c. of s. (Soot.). Fleming u. Lochgelly Iron Co. 

19th June, 

1^02. 4 F. ; 39 S.L.K 684 ; 10 S.L.T. No. 73. 

First Schedule (1) (6), Average weekly earnings — " Weekly^' refers to trade 

and not to calendar week, 

Fleming entered upon employment on Saturday, 26th October, 1901, and con- 
tinued therein until Wednesday, 13th November, following, when he was injured. 
During that period of nineteen days he worked a shift each day (excluding 
Sundays), except on Wednesday, 6th November, when he did not work, and 
Monday, 11th November, when he worked only half a shift. He thus worked 
fourteen and a-half shifts, and earning 5s. 6d. a shift, he made in all, JC3, 19s. 9d. 
By the custom of the collieries of the district wages were paid every second Satur- 
day for work done up to the previous Wednesday night. The Sheriff held that 
Fleming's average weekly wage was to be ascertained by dividing his total earnings 
by four, since the period of employment was distributed over four calendar weeks. 
On appeal the Court reversed this finding, and held that Fleming's total earn- 
ings were to be divided by three, the number of the trade weeks during which he 
had been employed. Lord Adam said: "The question raised in this case is 
whether the appellant's total earnings in the course of his employment are to be 
divided, in order to ascertain his average weekly earnings, by the number of 
calendar weeks during the whole or part of which he was employed, or by the 
number of his working weeks of seven days during which he was employed, or 
by the number of trade weeks during the whole or part of which he was em- 
ployed. By a trade week, as it is called in some of the cases, I understand the 
period of seven days preceding and including the day for which the weekly earn- 
ings of the workmen are paid, according to the custom of the mine, factory, or 
other work in which they may be employed. ... As regards the trade week, the 
appellant worked from Saturday, 26th October, till Wednesday, 30th October, 
and from the 3l8t October till Wednesday, 13th November, a period of full two 
weeks. He, therefore, worked on the whole or part of three trade weeks. . . . 
It was decided in Lysons v. Knowles {supra, p. 107) that the trade week was the 
proper unit for division." 

c.ofS.(Scot.). Orewar u. Caledonian Railway Company. 

19th Jane, 

1902. 4 F. ; 39 S.L.R. 687 ; 10 S.L.T. No. 72. 

First Schedule (1) (6), Average weekly earnitigs — Casual labourer — 
Intermittent employment — Employment /or part of one day, 

Grewar was a day labourer in no fixed employment. He was employed by the 
Caledonian Railway Co. from 1st to 25th August, 1900, and again on 17th and 
18th September, 1900. On both occasions his employment was only from day to 
day, and both on 25th August and on 18th September his employment by the 
Caledonian Railway absolutely ceased. Between these periods of employment 
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Grewar was out of work. On 4th October the Railway Co. employed him for 
the day, and a few hours after he began work he was injured. The Sheriff held 
that the Act afforded compensation only in cases where there was employment in 
more than one week, and that Grewar was therefore not entitled to compensation 
at all. 

On appeal the Court reversed this finding, and held — (1) that Grewar was 
entitled to compensation, and (2) that compensation was to be awarded on the 
footing that Grewar's earnings for part of the day of 4th October were to be taken 
as his average weekly earnings. On the second point Lord Adam said : " I do not 
think that separate and distinct periods of employment which may have occurred 
during the twelve months prior to the accident are intended to be taken into 
consideration. It will be observed that the Act does not say that * any less 
periods ' are to be considered, but * any less period.' It is quite settled in the case 
of a day labourer, which is this case, that although his contract of employment 
may terminate at the end of each day, that does not determine the continuity of 
his employment. Although he may be employed at irregular intervals only, he 
may still be considered as being in the continuous employment of the employers. 
But I think that when the facts and circumstances of the case show that a period 
of previous employment had come to an end for the time, it cannot be taken into 
consideration in fixing the amount of compensation." After referring to various 
cases, and expressing his disapproval of the case of Ayers v. Bicckeridge (supra, 
p. 129), his Lordship proceeded: " If, then, a workman's earnings, although he may 
not have worked a full week, but only one or more days in the week, are to be 
taken as his weekly earnings in the sense of the Act, what is to be said when he 
has not worked a full day, but only, as in this case, part of a day, and been paid 
only for part of a day 1 I do not see how the conclusion is to be avoided that, if 
a day's earnings in a week are to be taken as the workman's weekly earnings, so 
also must his earnings for part of a day in the week be so taken. In either case 
the question is, what has been the amount of his actual earnings for the week ? 
The question is not what was he capable of earning." 

MacHugh u. Barclay, Ourle & Oo. c. of s. (Scot). 

19th June, 
4 P. ; 39 S.L.R. 690; 10 S.L.T. No. 74. 1902. 

First Schedttle (!) (6), Average weekly earnings — Employment during part 

of two toeeks, 

MagHuoh, a labourer, entered the employment of Barclay, Curie & Co. for the first 
time on Wednesday, 23rd October. He worked on Thursday, Friday, Saturday, 
and on the Monday following until he was injured, a few hours after starting. 
The Sheriff awarded compensation, on the footing that the earnings for the four 
days were to be divided by two in order to ascertain the weekly average. 

On appeal the Court sustained the judgment, holding that the case was ruled 
by the decisions in Niddrie <k Benhar Coal Co. v. Peacock (supra, p. 148), and 
Grewar v. Caledonian Railway (supra, p. 158). 
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Div.ct.(£Dg.) The King v. His Honour Judge Owen and Robertson. 

24th June, 

1^02. [1902], 2 K.B. 436 ; 18 T.L.R. 701. 

Second Schedule (9), " District:' 

The applicant, whose employer resided and carried on business in Scotland, was 
injured at Swansea. Held that he could file a request for arbitration in the 
Swansea County Court. 

c.ofs. (S<»t.). Oibb (/. Dunlop & Company, Limited. 

1^02. ' 4 F. ; 39 S.LR. 750 ; 10 S.L.T. No. 116. 

First Schedule (1) (6), Average weekly earnings — Workman previously injured 
in Appellants* employment drawing compensation^ ctnd again employed and 
injured. 

For over twelve months prior to 16th August, 1901, Gibb was employed by 
Dunlop & Co. as a brusher at an average weekly wage of £1, 17s. 6d., the 
engagement being terminable at the will of either party. On that date he Was 
accidentally injured. From 3l8t August to 15th October he, being unable to 
work, was paid compensation at the rate of 18s. 9d. per week. On 15th October 
he, being able to resume work, did so, and was again injured, after working for 
two hours, and earning Is. lOJd. Sheriff found that the respondent was entitled 
to compensation, and fixed the same at the sum of 188. 9d. per week. 

On appeal, the Court held that the period of eight and a-half weeks prior to 
15th October, 1901, during which respondent was off work but in receipt of 
compensation from the appellants, constituted a break in his employment with 
them, and remitted to the Sheriff to award compensation on that footing. 

The Lord Justice-Clerk said : " The Sheriff has awarded compensation, not in 
proportion to Gibb's earnings after he resumed work, but upon the footing of 
continuous employment. But the compensation paid between 3l6t August and 
15th October was compensation for inability to earn wages because of his injuries, 
and was not money earned by him. Nor can I understand how it can be main- 
tained that during that period there was employment. The respondent was doing 
nothing for the appellants, and no contract relation existed between theuL His 
engagement to work necessarily ceased when he became physically unable to 
work, and it was for the loss of employment by inability to take employment 
that he was being compensated. The measure of his right to compensation was 
his incapacity to earn. It has already been held in similar cases that ' employ^ 
ment' means 'continuous employment.' Where employment ceases, and after 
an interval a new period of employment is begun under a new engagement, that 
period alone is to be considered. The calculation of average weekly earnings must 
be, in accordance with Lyson's case (supra, pp. 61, 74 and 107), on what was actu- 
ally earned during the week, although work was only done on one day, or only in 
part of one day in the week. Therefore, what he earned in the only week in 
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-which he was engaged must give the measure for the compensation, which 
unfortunately in this case is only a nominal sum. 



Ooodlet V. Oaledonian Railway Oo. c. of a (Scot). 

lOth July, 

4 F. ; 39 S.L.R. 759 ; 10 S.L.T. No. 128. 1902. 

Sect. 1, " Arising out ofcmd in the course of the employments^ — Engine-driver 

ttnnecessarily leaving engine and crossing lines, 

GooDLBT, an engine-driver in the employment of the Caledonian Railway Co., 
after placing his engine in a certain lye as directed, left his engine in charge of 
his fireman, and went across some four or five sets of rails to ask an assistant 
traffic regulator, wha was standing thirty-five to forty yards from the engine, why 
his engine had been put into that particular lye. There was no necessity for 
Ooodlet to leave his engine, nor to ask the question, as the lye to which his 
engine had been sent was, as he knew, although not the usual one, quite a con- 
venient one for his next duty. After speaking to this assistant, he crossed two 
more sets of rails still farther from where his engine was placed, spoke for a 
moment or two to a carriage inspector. What he had to say to him was merely 
casual conversation, and had nothing to do with his duties as an engine-driver. 
While returning to his engine and re-crossing the last-mentioned lines of rails, 
Ooodlet was knocked down and killed by an empty train which was being 
shunted. The Sheriff held that Ooodlet was not killed by an accident arising 
out of and in the course of his employment. 

On appeal, the Court reversed this finding. The Lord Justice-Olerk said : 
^' I think the case of Smith v. Lanes, dc Forks, RaUvxmy (stcpra, p. 2) is clearly 
distinguishable from the present. In the present case the deceased had arrived 
at the station with his engine, and had been ordered to put it into a particular 
lye at the station ; and as it was not the usual lye, he went across the rails to ask 
why he had been ordered to put it into that lye, probably thinking that it might 
have been a mistake. After crossing two sets of rails, he engaged for a moment 
or two in a casual conversation with another man, and then turned to come back, 
and on his way back he was knocked down and killed. I think, in view of these 
facts, the pursuer is entitled to say that the deceased at the time he met with 
this accident was in the course of his employment. No fault is attributable to 
him in going across the rails, as he was an engine-driver and entitled to cross 
them. Mbreover, at the time of the accident he was on his way back to his 
engine. If he could have been held to have been doing anything wrong in 
crossing the rails the first time, it might have been different, but he was. not. On 
the whole matter, I think the interpretation which the Sheriff has put on the 
statutes 18 too strict. 
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0. of s. (Soot). Oaton v. The Snmmerlee Iron Oo. 

^1902!^^' 4 F. ; 39 S.L.R. 762 ; 10 S.L.T. No. 129. 

Sects. 1, 7, ^^ Arising out of and in tlie course of the employment" — Accident to 
collier returning from work by private colliery railway — " /n, on^ or about 
a mine" 

Joseph Caton was employed as a ciuder washer by the Summerlee Iron Co., and 
worked at a place about one hundred yards distant from the main entrance gate 
on the public road. Caton, after finishing his day's work on the evening of the 
accident, proceeded home along a private branch railway line, in the occupation 
of the appellants, and leading from their colliery and brickwork to the main line 
of the North British Railway Co. When at a point on this private branch line 
about 230 yards distant from the place where he worked, he was knocked down 
and killed by an engine and five coal waggons belonging to his employers. Many 
of the men employed at the colliery were in the habit of using the private branch 
line both in going to and returning from the colliery, to which ingress and egress 
was had by a gate opening on to the public road, and this route through the 
employers' premises to public road was known as the back road. The deceased 
occasionally went home along the private branch line, but generally he crossed 
eight lines of railway or tramway leading to the pit-head, and through the main 
entrance gate on the public road known as the front road. The Sheriff awarded 
compensation. 

On appeal, the Court reversed the decision of the Sheriff, holding that — (1) 
the accident was not one arising out of and in course of the employment ; and 
(2) that it did not happen on, in, or about a mine. The Lord Justice-Clerk said : 
'* The deceased at the time of the accident had ceased his work, had left the place 
where he did it, and was on his way home. He had at the time no duty to fulfil 
to his master, and his master had no duty to fulfil towards him. The relation of 
master and servant had ended for the day, he having fulfilled his work, and left 
the place where his work was being done. I am unable to see that had he been 
coming to his work in the morning and had met with the accident at the same 
place, it could have been held that the accident occurred in the course of his 
employment. That point was ruled by the case of Oihson v. Wilson {supra, 
p. 111). I am equally unable to hold that he was in the course of his employ- 
ment when he had left his work and was on his way home from it. . . , 

Same Case. 

Sect, 7, Not ** /n, on, or about a mine " — Point on private railroad 

230 yards from mine. 

The Lord Justice-Clerk continued: — I am also unable to hold that the 
accident which occurred happened 'on, in, or about a mine' in the sense 
of the statute. It is true that it happened on a railroad used for conveying 
things to and from the mine in connection with a main line of public railway. 
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But if such a private railroad were a mile or a mile and a-half long, as is 
often the case, could it be said that an accident occurring at any point on 
that line occurred 'on, in, or about the mine'? I am of opinion that it 
could not. But it cannot, as I think, make any difference that the point on the 
line was only 230 yards from the mine. If this had been a private road for horse 
haulage only, could it be said that if a workman were run over by a horse on it, 
that the Act would apply to such an accident ? I should say not, and I cannot 
see that it makes any difference that it was worked by power traction. I hold 
that the pursuer was not employed in his master's service at that place, and was 
not engaged ' on, in, or about a mine ' at that place." 

Oreat Northern Railway v. Whitehead. ^thA^^"^^ 

18T.L.R. 816. l»^2. 

Sect 6, " il legal liability in some other person " — " Indemnified " costs, 

Whbbb an accident occurred to a brewer's drayman at a railway station, through 
the negligence of the brewers in failing to provide proper appliances for unloading 
the dray, and the workman recovered compensation from the Railway Company, 
it was held that the Railway Company were entitled to recover the amount of 
compensation they had paid, and also the costs. 
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60 & 61 VICTORIA, CHAPTER 37. 

An Act to amend the Law with respect to Corwpensation to Workmen 
for accidental Injv/ries suffered in the course of their Employ- 
ment — [6th August, 1897.] 

"DE it enacted by the Queen's most Excellent Majesty, by and with 
-*--' the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : — 

1. — (1.) If in any employment to which this Act applies personal Sec. 1(1). 
injury by accident ^ arising out of and in the course of the employ- LUbUity of 
ment ^ is caused to a workman, his employer ^ shall, subject as herein- ^pioyew to 
after mentioned, be liable to pay compensation in accordance with the J^^^^^" ^^^ 
First Schedule to this Act.* 

* Accident. 

Latent gout brought out by badly aimed blow. Lloyd v. S^igg S Co, (E.), p. 44. 
Does not cover rupture of blood-vessel through strain. Hensey v. White (E.), p. 45. 
Does not cover inflammation caused by red lead on blistered finger. fVaUcer v. 

LUUihall S Co. (E.), p. 47. 
Blood poisoning supervening. Dunham v. Ctare (E.), p. 165. 
Rupture through lifting planks. Timmin$ v. Leeds Forge Co,, Ltd, (E.), p. 90. 
Strain— Question of fact Roper v. Greenwood S 8on$ (K), p. 102. 
Coal working into miner's knee. Thompson v. Ashington Co. (£.), p. 110. 
Rupture of muscles through lifting beam. Boardman v. SeoU S Whitworth 

(E.), p. 137. 

' Arising out of and in the Course of the Employiient. 

Ticket collector chatting with passenger. Smith v. Lancashire a/nd Yorkshire 

BaMway (E.), p. 2. 
Driver unnecessarily leaving engine. Ooodlet v. Caledonian Bailway (S.), p. 161. 

N 
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Sec. 1(1), (2). * Abisikq out op and in the Course op the Emplotmbnt — wnXiwud, 

Interrupting regular work to look for leak. Jhnrham v. Bro\£n Bros. (S.), 

pp. 3 and 4. 
Boy cleaning machinery against orders. Lotoe v. Pearson (E.), p. 4. 
Boy oiling running machinery — Question of fact Brown v. Scott (E.), p. 30. 
Labourer assisting to replace belt. Menxiss v. MaeQuibban (S.), p. 66. 
Non-observance of special rule of mine. MacNicol v. Spiers^ Gilib S Co, 

(S.), p. 8. 
Workman using forbidden way. MacNicholas v. Dawson (E.), pp. 9 and 10. 
Engine-driver walking along line to sign off. ToM v. Caledonian Ry. (S.), p. 35. 
Collier returning from work on private colliery line. Caton v. SummerUe Iron 

Co. (8.), p. 162. 
Girl stepping across dangerous opening against orders. Callaghan v. Maxwell 

(S.), p. 51. 
Workman taking forbidden route on way to work. Holmes v. Great Northern 

Eailway (E.), p. 79. 
Workman climbing fence to reach work. Gibson v. Wilson (S.), p. 111. 
Disobedience to orders does not take workman's action out of the course of the 

employment unless the order limits the scope of the employment Whitehead 

v. Beader (E.), p. 1 17. 
Workman using hoist in spite of notice not to do so. Logue v. FulUvrUmy 

HodgaH S Barclay (S.), p. 126. 
Workman on his way to work. Holness v. Mackay and Another (E.), p. 20. 
Accident to miner on private railway while returning from work. Davis v. 

Bhymney Iron Co. Limited (E.), p. 73. 
Emergency — miner stopping runaway horse. Bees v. Thomas (E.), p. 17. 
Railway Carter stopping runaway horse. Devine v. Cal. Ry. Co. (S.J, p. 38. 
Workman doing work outside his employment. Edwards v. International Coal 

Co. (E.), p. 42. 
Employment on extraneous business. Monaghan v. United Collieries (S.), p. 103. 
Act outside workman's duties. Edwards v. International Coal Co. (E.), p. 42 ; 

Harrison v. Whitaker Bros., Ltd (E.), p. 47. 
Injury from fellow-workman engaging in horseplay. Falconer v. London 

Engineering Co. (S.), p. 109 ; Armitage v. Lanes. Ry. (E.), p. 156. 
Question of law or fact Henderson v. Corporation of Glasgow (S.), p. 86. 
Onus of proof on applicant MacNichoUis v. Dawson, p. 11. 

3 His Employer. 

See cases under sect 4, " Liability,'* and sect. 7 (2), " Undertakers." 
Not liable unless undertaker. Malcolm v. McMillan (S.), p. 54. 

* Compensation in Accordance with the First Schedule to this Act. 
Where no actual loss of wages. See cases under First Schedule (12). 
Compensation due to dependants of workman killed before wages earned. 
Leonard v. Baird S Co. (S.), p. 122. 

(2.) Provided that : — 

(a) The employer shall not be liable under this Act in respect of 
any injury which does not disable the workmen for a period of at 
least two weeks from earning full wages ^ at the work at which he was 

employed : 

1 Earning full Wages. 

Full wages paid as an act of grace. Chandler v. Smith (E.), p. 38. 
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(6) When the injury was caused by the personal negligence or Sec. 1 (8). 
wilful act of the employer, or of some person for whose act or 
default the employer is responsible, nothing in this Act shall affect 
any civil liability of the employer, but in that case the workman may, 
at his option,^ either claim compensation under this Act, or take the 
same proceedings as were open to him before the commencement of 
this Act ; but the employer shall not be liable to pay compensation 
for injury to a workman by accident arising out of and in the course 
of the employment both independently of and also under this Act, and 
shall not be liable to any proceedings independently of this Act, except 
in case of such per^nal negligence or wilful act as aforesaid : 

> Option. 

Workman being unsuccessful in arbitration may not then raise action for 
damages. Edwards v. Godfrey (E.), p. 23. 

Damages or Compensation — Election — Bar. Campbell v. Caledonian Ba^ltoay 
(S.), p. 27. 

Damages or Compensation — Receipt for Compensation — Election. Little v. Mac- 
LellanSy Ltd, (S.), p. 48. 

Action for damages barred by receipt of compensation. Separate and prelimi- 
nary proof allowed. Hunter v. DamgavU Coal Co. (S.), p. 91. 

(c) If it is proved that the injury to a workman is attributable 
to the serious and wilful misconduct^ of that workman, any com- 
pensation claimed in respect of that injury shall be disallowed. 

* Serious and Wilful Misconduct. 

Breach of rules under Coal Mines Regulation Act, 1887 — Question of fact. 

RuniboU v. Nunnery Colliery Co. (E.), p. 7. 
Non-observance of special rule of mine. MacNicol v. Spiersy Gihb S Co. (S.), p. 8. 
Disregarding warning. Bees v. Powell Duffryn Steam Coal Co., Ltd. (E.), p. 63. 
Breaking special rule of mine — Carrying naked light and explosives. DaiUy v. 

fVaUon, Ltd. (S.), p. 81. 
Breaking rule of factory — Cleaning machinery in motion. Outhrie v. Boose 

Spinning Co. (S.), p. 117. 
Miner disregarding warning not to walk on haulage road. JoJm v. Albion Coal 

Co. (E.), p. 13a 
Cleaning machinery against orders. Lowe v. Pearson (E.), p. 4. 
Turning crane wheel instead of handle. O^Hanlan v. Dundalh <ft Newry Steam 

Packet Co. (I.), p. 7. 
Using wrong door. MacNicholas v. Dawson (E.), pp. 9 and 10. 
Using hoist instead of ladder, after being told not to do so. Logue v. Fidlarton 

(S.), p. 126. 
Railway servant walking on line. Todd v. Caledonian BaUway (S.), pp. 34, 35. 
Act outside workman's duties. Harrison v. Whitaker Brothers, Ltd. (E.), p. 47. 
Qirl, in disobedience to orders, stepping across opening in threshing-mill. 

Callaghan v. Maxwell (S.), p. 51. 
Question of fact. Okugow <ft SotUh- Western BaUway Co. v. Laidlaw (S.), p. 61. 
Onus of proof on employer. MacNicholas v. Dawson (E.), p. 11. 
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Sec 1 (3). (3.) If any question arises^ in any proceedings under this Act as to 

the liability to pay compensation under this Act (including any ques- 
tion as to whether the employment is one to which this Act applies), 
or as to the amount or duration of compensation imder this Act, the 
question, if not settled by agreement,' shall, subject to the provisions of 
the First Schedule to this Act, be settled by arbitration,^ in accordance 
with the Second Schedule to this Act* 

* If any Question arises. 

Condition precedent to jurisdiction of arbitrator. Field v. Langden S Sons (E.), 
p. 140. 

2 Settled by Agreement. 

Action for damages barred by receipt of compensation ; separate and preliminary 
proof allowed. Hunter v. Damgavil Coal Co, (S.), p. 91. 

Discharge of future weekly payments binding, though too sanguine medical report 
relied upon. Doman v. Allan A Sons (S.), p. 102. 

Agreement of which a memorandum may be recorded excludes arbitration. 
Dunlop V. Rankin S Blackmore (S.), p. 145. 

3 Settled by Arbitration. 

Incompetent for arbitrator to decern by default against employer failing to 
appear at proof— Duty of arbitrator. United Collieries v. Gavin (S.), p. 41. 

To recover compensation under Act, ordinary action incompetent Cochrane v. 
TraiU S Sons (No. 1) (S.), p. 70. 

Action of damages incompetent after payments under the Act. Hunter v. 
Damgavil Coal Co, (S,\ p. 91. 

* In accordance with the Second Schedule to this Act. 

Appeal — Jurisdiction. Smith v. Lancashire and Yorkshire BailvHiy (E.), p. 2. 

(4.) If, within the time herein-after in this Act limited for taking 
proceedings,^ an action is brought to recover damages independently 
of this Act for injury caused by any accident, and it is determined in 
such action that the injury is one for which the employer is not liable 
in such action, but that he would have been liable to pay compensation 
under the provisions of this Act, the action shall be dismissed ;^ but 
the court in which the action is tried shall, if the plaintiff shall so 
choose,^ proceed to assess such compensation, and shall be at liberty to 
deduct from such compensation all the costs^ which, in his judgment, 
have been caused by the plaintiff bringing the action instead of pro- 
ceeding imder this Act. 

In any proceeding under this sub-section, when the court assesses 
the compensation it shall give a certificate of the compensation it has 
awarded and the directions it has given as to the deduction for costs,^ 
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and such certificate shall have the force and effect of an award under Se c 1 ( 4). 
this Act. 

^ Taking Proceedings. 

See sect. 2 (1), Claim for Compensation. 

^ Dismissed. 

Procedure to be followed. Henderson v. Olasgoio (S.), pp. 86, 86. 

3 If the Plaintiff shall so choose. 

Failure to apply for compensation in unsuccessful action for damages ; subsequent 

arbitration proceedings barred. Edwards v. Godfrey (£.), p. 23. 
Turning unsuccessful action at law into arbitration. lAUU v. MacLdlans, Ltd, 

(S.), pp. 48, 49. 
Application to assess compensation in action of damages made months after action 

dismissed, held incompetent. Baird v. Higginhotham (S.), p. 116. 

♦ Costs. 

Workman's costs, jurisdiction of County Court Judge to award. Skeggs v. Keen 

(No. 2) (E.), p. 30. 
Unsuccessful action for damages — Power to award plaintiff costs. Cattermole v. 

Atlantic Trampart Co. (E.), p. 143. 

(5.) Nothing in this Act shall aflfect any proceeding for a fine 
under the enactments relating to mines or factories, or the application 
of any such fine, but if any such fine, or any part thereof, has been 
applied for the benefit of the person injured, the amount so applied 
shall be taken into account in estimating the compensation under this 
Act. 

2. — (1.) Proceedings for the recovery under this Act of compensa- Time for 
tion for an injury shall not be maintainable unless notice of the accident^ oeedii^ 
has been given as soon as practicable^ after the happening thereof and 
before the workman has voluntarily left the employment^ in which he 
was injured, and imless the claim for compensation^ with respect to 
such accident has been made within six months^ from the occurrence 
of the accident causing the injury, or, in case of death, within six 
months from the time of death. Provided always that the want of^ 
or any defect or inaccuracy in such notice shall not be a bar to the 
maintenance of such proceedings, if it is found in the proceedings for 
settling the claim that the employer is not prejudiced^ in his defence 
by the want, defect, or inaccuracy, or that such want, defect, or inac- 
curacy was occasioned by mistake or other reasonable cause. 

* Notice op the Acctoent. 

Notice does not constitute " proceedings." Perry v. Clements (E.), p. 119. 
Notice, followed by an agreement, does. Elliot v. Liggins (E.), p. 152. 
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Sec 2 (1). ' As Soon as Possible. 

Notice given three weeks after accident. Shearer v. Miller A Sons (S.), p. 43. 
Notice of accident not given. Osbom v. VickerSy Son S Maxtin (K), p. 74. 

' Before Leaving Employment. 

Notice held sufficient though given after leaving. MacLean v. Carse S Holmet 
(S.), p. 26. 

* Claim for Compensation. 

Form of claim. Bennett v. Wordie S Co. (S.), p. 25. 

Held to mean a judicial claim. Mamo v. Workman^ Clark S Co., Ltd. (No. 1) 

(L), p. 48. 
Does not mean the commencement of judicial proceedings. PovDeU v. Main 

CoUiery Co., Ltd. (E.), pp. 70, 83. 
Application to Sheriff under Second Schedule (14) (C) is a form of claim. 

O.N.8. BaUway v. Fraser (S.), p. 122. 

Within Six Months. 
Condition enforced. Bennett v. Wordie (S.), p. 25 ; Mamo v. Workman dt Clark 

(No. 1 and 2) (I.), p. 48 ; Powell v. Main CoUiery Co. (E.), pp. 70, 83. 
Agreement to pay bars employer from pleading time limit. WriglU v. Ba^nall S 

Sons, Ltd. (E.\ p. 72. 
Making weekly paymentb may not bar employer. Bandall v. HUVs Dry Dock 

and Engineering Co. (E.), p. 76. 
Claim made on last day of six months. Great Northern BaUway v. Fraser (S-X 

p. 122. 

^ Want op Notice. 

Delay in giving notice. McLean v. Carse S Holmes (S.), p. 26. 
No Notice. Osbom v. Vickers (E.), p. 74. 

f The Employer is not Prejudiced. 

Employers not prejudiced— Onw« of proof. MLean v. Carse S Holmes (S.), p. 
26 ; Shearer v. MUler S Sons (S.), p. 43 ; Oshom v. Vickers (E.), p. 74. 

(2.) Notice in respect of an injury under this Act shall give the 
name and address of the person injured, and shall state in ordinary 
language the cause of the ii\jury and the date at which it was sus- 
tained,^ and shall be served on the employer, or, if there is more than 
one employer, upon one of such employers. 

* Form op Notice. 

Bennett v. Wordie (S.), p. 25 ; Cheat North of Scotland BaUway v. Fraser (S.), 
p. 122 ; PomU v. Main Colliery Co. (E.), pp. 70, 83. 

(3.) The notice may be served by delivering the same to or at the 
residence or place of business of the person on whom it is to be served. 

(4.) The notice may also be served by post by a registered letter 
addressed to the person on whom it is to be served at his last known 
place of residence or place of business, and if served by post shall be 
deemed to have been served at the time when the letter containing the 
same would have been delivered in the ordinary course of post, and in 
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proving the service of such notice it shall be suflScient to prove that the ^ec 2 (4). 
notice was properly addressed and registered. 

• (5.) Where the employer is a body of persons corporate or unin- 
corporated the notice may also be served by delivering the same at, or 
by sending it by post in a registered letter addressed to the employer 
at, the office, or, if there be more than one office, any one of the offices 
of such body. 

3, — (1.) If the Registrar of Friendly Societies, after taking steps to Contwujting 
ascertain the views of the employer and workmen, certifies that any ^** 
scheme of compensation, benefit, or insurance for the workmen of an 
employer in any employment, whether or not such scheme includes 
other employers and their workmen, is on the whole not less favour- 
able to the general body of workmen and their dependants than the 
provisions of this Act, the employer may, until the certificate is revoked, 
contract with any of those workman that the provisions of the scheme 
shall be substituted for the provisions of this Act, and thereupon the 
employer shall be liable only in accordance with the scheme, but, save 
as aforesaid, this Act shall apply notwithstanding any contract to the 
contrary made after the commencement of this Act. 

(2.) The registrar may give a certificate to expire at the end of a 
limited period not less than five years. 

(3.) No scheme shall be so certified which contains an obligation 
upon the workmen to join the scheme as a condition of their 
hiring. 

(4.) If complaint is made to the R^strsir of Friendly Societies by 
or on behalf of the workmen of any employer that the provisions 
of any scheme are no longer on the whole so favourable to the general 
body of workmen of such employer and their dependants as the provi- 
sions of this Act, or that the provisions of such scheme are being 
violated, or that the scheme is not being fairly administered, or that 
satisfactory reasons exist for revoking the certificate, the r^;istrar 
shall examine into the complaint, and, if satisfied that good cause exists 
for such complamt, shall, unless the cause of complaint is removed, 
revoke the certificate. 

(5.) When a certificate is revoked or expires any moneys or 
securities held for the purpose of the scheme shall be distributed as may 
be arranged between the employer and workmen, or as may be deter- 
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See. 8 (5). mined by the Registrar of Friendly Societies in the event of a difference 
of opinion. 

(6.) Whenever a scheme has been certified as aforesaid, it shall be 
the duty of the employer to answer all such inquiries and to furnish 
all such accounts in regard to the scheme as may be made or required 
by the Registrar of Friendly Societies. 

(7.) The Chief Registrar of Friendly Societies shall include in the 
annual report the particulars of the proceedings of the Registrar under 
this Act. 

Sub-oon. 4. Where, in an employment to which this Act applies, the under- 

takers as hereinafter defined contract with any person for the 
execution by or under such contractor of any work, and the under- 
takers would, if such work were executed by workmen immediately 
employed by them, be liable to pay compensation under this Act to 
those workmen in respect of any accident arising out of and in the 
course of their employment, the undertakers shall be liable to pay^ to 
any workman employed in the execution of the work any compensation 
which is payable to the workman (whether under this Act or in respect 
of personal negligence or wilful act independently of this Act) by such 
contractor, or would be so payable if such contractor were an employer 
to whom this Act applies. 

Provided that the undertakers shall be entitled to be indemnified 
by any other person who would have been liable independently of this 
section.^ 

This section shall not apply to any contract with any person for 
the execution by or under such contractor of any work which is merely 
ancillary or incidental to,^ and is no part of, or process in, the trade or 
business carried on by such undertakers respectively. 

See cases under sect 7 (2), " Undertakers." 

1 Liability. 

Liability for contractor. Bee v. Ovens S Sons (S.), p. 52 ; Cooper v. MctcGovem 

(No. 1) (S.), p. 137. 
Limited to undertakers. Malcolm v. WMUlan (S.), p. 54 ; Brennan v. Dublin 

Trams. (L), p. 79 ; Stalker v. WaUace (S.), p. 89. 
Sub-contractor may be undertaker. Cass v. Butler (R), p. 59 ; over-ruled by 

Cooper & Crane v. Wright (E.), p. 153. 

2 Entitled to be Indemnified. 
Notice of indemnity claim required. Appleby v. Horseley Co., Ltd, (No. 2) (E,\ p. 29. 
Primary liability and right to indemnity. Bu v. Ovens & Sons (S.), p. 52 ; and 

see Macgregor v. Dansken (S.), p. 6. 
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^ Entitled to be Indemnified — coniinutd,. Sec. 4. 

Ov^r-ruling. Cooper S Crane v. Wright (E.), p. 153. 
Sub-contractor liable to indemnify. Cooper v. Davenport (E.), p. 65. 

* Ancillary or Incidental to, &c. 

Carting is part of factory business. Bee v. Ovens (S.), p. 52. 

Contractor erecting signals for railway company. Bums v. North British 

Bailway Co. (S.), p. 59. 
Carting is part of railway business. Greenhill v. Caledonian Bailioay Co, (S.), p. 67. 
Reconstruction of station is not part of railway business. Pearce v. London d; 

South-Western BaUvyay Co, (E.), p. 73. 
Erection of plant for Electric Tramway Co. is merely ancillary. Brennan v. 

Dublin United Tramvxiy Co, (I.), p. 79. 
Repairing machinery in textile factory. WrigUy v. Bagley A Wright and 

Whittaker <& Son (E.\ p. 113. 
Construction of retaining wall at railway signal cabin is merely ancillary. 

Dundee A Arbroath Railway Co. v. Carlin (S.), p. 120. 
Demolition part of business of builder. Knight v. Cubitt & Co, (E.), p. 132. 
Cartage of goods to station held part of business of factory. Cooper v. MacGovem 

(l)(S.),p.l37. 
Erecting iron roof held not part of builder's business. Bush v. Hawes (£.), p. 139. 
Cleaning windows of tailor's factory. Dempster v. Hunler (S.), p. 149. 
Insurers not liable when no funds at credit of insured. Kniveton v. Northern 

Employers (E.;, p. 151. 

5. — (1.) Where any employer becomes liable under this Act to Compensation 

pay compensation in respect of any accident, and is entitled to anycawof bank-"* 

sum from insurers in respect of the amount due to a workman ^p*^^J 

under such liability, then in the event of the employer becoming 

bankrupt, or making a composition or arrangement with his creditors, 

or if the employer is a company of the company having commenced 

to be woimd up, such workman shall have a first charge upon the 

sum aforesaid for the amount so due, and the Judge of the County 

Court may direct ^ the insurers to pay such sum into the Post-OflSce 

Savings Bank in the name of the registrar of such Court, and order 

the same to be invested or applied in accordance with the provisions 

of the first schedule hereto, with reference to the investment in the 

Post-Office Savings Bank of any sum allotted as compensation, and 

those provisions shall apply accordingly. 

1 The County Court Judge may direct. 

Refusal of County Court Judge to direct payment into Post-OflSce Savings Bank. 

Leech y. Life amd Health Assurance Association (E.), p. 112. 
Appeal lies to Divisional Court against order of County Court Judge upon Insurer. 

Kniveton v. Northern Employers (R), p. 161 ; Morris v. Northern Employers 

(E.), p. 154. 

(2.) In the application of this section to Scotland, the words " have 
a first charge upon," shall mean '' be preferentially entitled to." 
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Sec 6. 6, Where the injury for which compensation is payable under 

fUooveryof this Act was causcd under circumstances creating a legal liability 
•tmn^Ire."*™ in somc person other than the employer to pay damages in respect 
thereof, the workman may, at his option, proceed, either at law 
against that person to recover damages, or against his employer for 
compensation under this Act, but not against both,^ and if compensa- 
tion be paid under this Act, the employer shall be entitled to be 
indemnified by the said other person.^ 

* May not proceed against both. 

Notice of accident to employer held not to bar proceedings against wrongdoer. 
Ftrni V. CUments (E.), p. 119. 

* Indemnity by said other Person. 

Brewer's drayman injured through negligence of Railway Company. Qreai 
Northern Railway v. WhiUhead (E.), p. 163. 

Application 7. — (1.) This Act shall apply only to employment by the under- 

definitions. takers ^ as hereinafter defined, on or in or about ^ a railway, factory^ 
mine, quarry, or engineering work, and to employment by the under- 
takers,^ as herein-after defined, on, in, or about ^ any building which 
exceeds thirty feet in height,* and is either being constructed* or 
repaired * by means of a scaflFolding,^ or being demolished,^ or on which 
machinery driven by steam, water, or other mechanical power * is being 
used for the purpose of the construction, repair, or demolition thereof. 

^ Employment by the Undertakers. 

Temporary employment of engineer in stranger's factory. Francis v. Turner 

Brothers (E.), p. 46. Malcolm v. M'MUlan (S.), p. 54 
The employment of the undertakers not that of the workman is materiaL 

Mason V. Dean (E.), p. 67. Managhan v. United Collieries (S.), pp. 103, 104. 
Builder erecting houses, and contracting with carpenter for joinery. Stead y» 

Moore (E.), p. 80. 
Owner doing mason and joiner work, and employing contractor for plastering. 

Stalker v. Wallace (S.), p. 89. 
And see cases under sect 4, "Liability." 

* On, or in, or about. 
(a.) A Railway. 

Railway carter at general terminus. Devine v. Caledonian Railway Co, (S.), p. 37. 

Barmaid in refreshment-room. Milner v. Great Norihem Railway (E.), p. 60. 

Railway smithy in station yard, used for the purposes of public traffic Cale- 
donian Railway v. Breslin (S.), p. 87. 

Servant injured on private line branching off " railway." Brodie v. North British 
Railway Co. (S.), p. 93. 

Accident 315 yards from station exit. Caledonian Railway Co. v. Bathgate (S.), 
p. 146. 

(6.) A Factory. 
Crane on quay unloading vessel. Woodham v. Atlantic Transport Co. (E.), p. L 
Seaman working on quay. CHardan v. Dundalk, Se. (I.), pp. 7, 8. 
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2 Ox, IN, OR About— conemwer?. Sec, 7 (1). 

(6.) A Factory, 

Employment on vessel in a dock. Aberdeen Trawling Co, v. Peters (S.), p. 14 ; 

Flowers v. Chambers (E.), p. 21. 
Employment on ship lying in dock. Jackson v. Rodger A Co, (No. 1), p. 35. 
Loading cart in street close to a factory. Powell v. Br<ywn (E.), p. 3. 
Carter injured one mile and a-half from factory. Lowik v. H, <0 W. Ibbotson 

(E.), pp. 13, 14. 
Carter two miles distant from factory. Bell A Sime v. JVhitton (S.), p. 31. 
Accident 110 yards from factory. Fenn v. MUler (E.), p. 65. 
Labourer placing gangway on ship from quay. Merrill v. Wilson (E.), p. 98. 
Accident 800 yaids from works. Kent v. Porter (S.), p. 116. 
Loading cart on other side of street. Cooper v. Macgovem (No. 1) (S.), pp. 137, 138. 
Barrels stored on ground adjoining factory. Cosgrave v. Anglo- American Oil Co. 

(I.), p. 58. 
Shed adjoining and communicating with repairing shop. Edinburgh Tramway 

Co, V. Mooney (S.), pp. 146, 147. 
Employee injured in factory of third party. Francis v. Turner Brothers (E.), 

p. 46. Malcolm v. MacMillan (S.), p. 54. 
Workmen from engineering factory engaged on ship in dock. Barclay, Curie 

A Co. V. M'Kinnon (S.), p. 109. 
Engineer putting up refrigerator in stranger's factory. Purves v. Sterne (S.), p. 78. 
And see cases under sect. 7 (2), " Dock." 

(c.) Mine, 
Three quarters of mile distant is not "about" TumhUl v. Lamhton Collieries 

Co.y Ltd. (E.), p. 77. 
Spot 230 distant on private line is not " about" Caton v. SummsrUe Iron Co. 

(S.), p. 162. 
Locality considered and not employment of the injured at the moment. Mona- 

ghan v. United Collieries (S.), p. 103. 
Making a road to mine seven yards off. Ellison v. Longden A Son (E.), p. 136. 

(cL) Engineering work. 
Workman on hopper carrying harbour dredgings drowned while over a mile out 

at sea. Chambers v. Whitehaven Harbour Commissioners (E.), p. 20. 
Section of road under repair. Middlemiss v. Berwick C.C, (S.), pp. 49, 50. 

8 A Building which exceeds Thirty Feet in Height. 

Building intended to exceed thirty feet in height. Billings v. Holloway (E.), p. 1. 
Demolition of building which was originally over thirty feet in height Mumin 

V. Calderwood (No. 2) (S.), p. 26. 
Premises composed of buildings over and under thirty feet. Rixsom v. Pritchard 

(K), p. 61. 
Building reduced to less than thirty feet in height, but party wall left standing. 

Knight v. Cubtit A Co. (E.), pp. 132, 133. 
Method of measurement of height of building. Halstead v. Thomson (S.), p. 115 ; 

M'Orath v. Neill A Sons (E.), p. 135 ; Hoddinott v. Neioton, Chambers A Co. 

(E.), pp. 16, 17, 104. 

^ Is being Constructed. 

Accident during removal of scaffold. Frid v. Fenton (K), p. 66. 

Painting. Hobbs A Samuels v. Bradley (S.), pp. 68, 69. 

Being constructed by scaffold though scaffold not in use at time. Halstead v. 

Thomson (S.), p. 115. 
Addition of strengthening stays after building erected and in use. Hoddinott v. 
Newton^ Chambers <jfc Co, (K), pp. 16, 104. 
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Sec. 7 (1). ^ Is BEING Repaired. 

Painting outside of house not repair. Wood v. Walsh A Sons (E.), p. 15. 
Addition of strengthening stays after building erected and in use. Hoddinott v. 

Newton, Chambers A Co. (E.), pp. 16, 104. 
Whitewashing and painting interior. Dredge v. Conxoay, Jones S Co. (E.), p. 116. 

• By Means of a Scaffolding. 

Ladder is not — planks and ladder may be. Wood v. Walsh dk Sons (E.), pp. 15, 16. 
Arrangement of planks and trestles may be. Hoddinott v. Newton, Chambers S 

Co. (E.X pp. 16, 17, 104. 
Loose planks on trestles held not scaffold. Matide v. Brook (E.), p. 53. 
Loose planks on trestles held to be scaffold. Ferguson v. Chreen (E.), p. 96. 
Ladder is not "scaffolding." McDonald v. Hobbes S Samuel (S.), p. 40; 

Marshall v. Rudeforth (E.), p. 156. 
Ladder and crawling board held to be. Veaaey v. Chattle (E.), p. 142. 
Accident during removal of scaffolding. Frid v. Fenton (E.), p. 66. 
Scaffolding not in use at time of accident. HaUtead v. Thomson (S.), p. 115. 
Planks and ladders forming scaffold. Dredge v. Conway, Jones A Co, (E.), p. 1 15. 
Scaffolding does not need to be thirty feet in height. Hoddinott v. NewtcUy 

Chambers A Co. (E.), pp. 104, 105. 

^ Is being Demolished. 

Part of premises reduced to less than thii-ty feet. Knight v. CuhiH & Co. (E.), 

pp. 132, 133. 
And see cases under 3, supra. 

* Machinery driven by Steam, Water, or other Mechanical Power. 

Building on which machinery being used need not be thirty feet in height 
MdloT V. Tomkinson A Co. (E.), p. 5 ; Mumin v. Calderwood (No. 2) (S.), p. 26. 

(2.) In this Act— 

" Railway " means the railway of any railway company to which 

86 A 87 Vict, the Regulation of Railways Act, 1873,^ applies, and includes a light 

railway made under the Light Railways Act, 1896; and '* railway" 

and " railway company " have the same meaning as in the said Acts of 

69 A 60 Vict. 1873 and 1896 : 

a 48. 

1 Railway. 

Includes yard at general terminus. Devine v. Caledonian Railway Co. (S.), p. 37. 

Refreshment room excluded. Milner v. Great Northern Railway Co. (E.), p. 60. 

Includes smithy in station yard. Caledonian Railway v. Breslin (S.), p. 87. 

Private line to mine not included. Brodie v. North British Railway Co. (S.), p. 93- 

" Factory " has the same meaning as in the Factory and Workshop 
Acts, 1878 to 1891,^ and also includes any dock,^ wharf,^ quay,* ware- 
house,^ machinery, or plant,*^ to which any provision of the Factory 
68 k 69 Vict Acts is applied by the Factory and Workshop Act, 1895,^ and every 
laundry worked by steam, water, or other mechanical power : 

1 Factory within the Meaning of Acts 1878 to 1891. 

"Shipbuilding yard" — Wet dock is not Spencer v. Livett, Ac. (E.), pp. 65, 66. 
"Shipbuilding yard" — Steamer in wet dock without mechanical power. Ja^ikton 
V. Rodger (No. 2) (S.), p. 63. 
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* Factory within the Meaning op Acts 1878 to 1891 — continued. Sec. 7 (2). 

" Shipbuilding yard " — Repairing sliip in wet dock without mechanical power. 

Low V. Ahemetky (S.), p. 62. 
" Mechanical power " does not apply to windlass worked by hand, Brovm v. 

Harriot (S.), pp. 31, 32 ; Wrigley v. Bagley, Sc (K), pp. 113, 114 ; or to 

manual contrivance for breaking up iron, WUmott v. Paion (E.), p. 135. 
Stone-dressing yard a factory in respect of gas-engine used in sharpening tools. 

Petrie v. IVeir (S.), p. 81. 
Corporation cleansing works " adapting for sale," " purposes of gain.** Henderson 

V. Glasgow (S.), p. 86. 
Farmer's mill not a factory. Nash v. Hollinshead (E.), p. 113. 
Travelling threshing mill held not a factory. George v. MacdoruUd (S.), p. 141. 
Tramway Company's repairing premises. Edinburgh Tramways v. Mooney (S.), 

p. 146. 
Machinery used in the construction of a building. MacNicholas v. Dawson (E.), 

pp. 9, 11. 

* Dock. 

Ship discharging in dock is not Woodham v. Atlantic Transport Co, (E.), p. 1. 

Ship loading in dock is not Durrie v. Warren (E.), p. 24. 

Lighter receiving or supplying cargo from or to ship is not. Spencer v. Livett 

Frank di Son (E.), p. 65 ; Hennessey v. M*Cabe (E.), p. 46. 
Seaman working on shore excluded. O'Hardan v. Dundalk, <ftc., Co. (L), pp. 7, 8. 
Does not include ship in dock. Aberdeen Trawling Co. v. Peters (S.), pp. 14, 16 ; 

Flowers v. Charnbers (E.), p. 21 ; Brown v. Harriot (I.), p. 31. 
Ship loading in dock with ship's machinery not included. Bruce v. Henry (S.), 

p. 64. 
Employment on lighter in dock raising ship's cargo by engine on lighter not 

included. Laing v. Young A Leslie (S.), p. 92. 
Employment on ship in process of loading from dock is included. Stuart v. 

Nixon & Bruce (E.), p. 106. 
Ship loading in dock included. Cattermole v. Atlantic Transport Co. (E.), p. 142. 
Ship being repaired in wet dock is not. Broum v. Harriott (I.), p. 31 ; Low v. 

Abemethy (S.), p. 62. 
Includes ship being repaired in wet dock. Bartell v. Gray (E.), p. 140. 
Dock perse not SL factory. Jackson v. Bodger (Nos. 1 and 2) (S.), pp. 36, 63, 54. 
Dock with steam cranes not in use. Healy v. Macgregor, Sc. (S.), p. 58. 
Dry dock is. Raine v. Jobson dt Co. (E.), p. 123. 
Place 40 yards from water held to be. Kenny v. Harrison (E.), p. 164. 

' Whabp. 

Wharf per se not a factory. HaU v. Snotoden, Hubbard & Co. (No. 2^ (E-X p. 18. 
Wharf without mechanical power. Strain v. S^oan A Co. (S.), p. 114. 
Floating wharl EUis v. C(rry A Sons (E.), p. 132. 
Implies contiguity to water. Haddock v. Humphrey (E.), p. 60. 

* Quay. 

Machinery for loading on quay. Woodham v. Atlantic TranspoH Co. Ltd. (E.), 

p. 1 ; Lawson v. Atlantic TrampoH Co., Ltd. (E.), p. 6a 
Labourer placing gangway between ship and quay. Merrill v. Wilson, Sons 

<S! Co. (E.), p. 98. 
Timber yard adjoining quay. Haddock v. Humphrey (R), p. 60. 
Floating structure used as quay. EUis v. Cory S Sons (E.\ p. 132. 
Quay not perseti factory. Stewart v. DamgavU Coal Co. (S.), p. 148. 
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Sec. 7 (2). • Warehouse. 

Need not be contiguous to water. W^J^maU v. FaXon (E.), p. 136. 

* Machinery. 

(a.) Bw Lociding and Unloading. 
Hydraulic crane on quay la included. Woodham v. Atlantic Transport Co. 

(E.), p. 1 ; La%n$on v. Atlantic Transport Co. (E.), p. 56. 
Ship's machinery unloading on to quay is not. Aberdeen TraicUng Co. v. PeUrt 

(S.), p. 14. 
Doors in ship's side are not. Mtdd v. Maclvtr (E.), p. 24. 
Staging used in closing ship's doors is not Durrie v. Warren (E.), p. 24. 
Winch on steamer used for raising cargo from hold is not. Bhir v. iJundalk S 

Netcry Steam Packet Co. (I.), p. 40. 
Machinery on ship loading from lighter is not Henneuy v. MK^ahe (E.), p. 45 ; 

Spencer v. Livett, St. (E.), p. 55. 
Ship's machinery loading from dock is included, t^uart v. l^xxon & Britce (E.), 

p. 106. 
Loading vessel by its own machinery. Bruce v. Henry (S.), i>. 64 ; Healy v. 

Macgregor (S.), p. 58. 
Gangway for access to ship from quay. Merrill v. Wilson (E.), pp. 98, 99. 
Putting in mast not loading. Brown v. Harriot (S.), p. 32. 
Wlien loading ship finishes. Stuart v. Nixon A Bruce (KX p. 106. 
Donkey engine in lighter unloading ship. Laing v. Young & Leslie (S.), p. 92. 
Dock machinery belonging to railway company to load vessel, Carrington v. 

Bannister (E.), p. 95. 

(6.) In eonjiection with building. 
Mortar mill at building. MacNickolas v. Dawson (E.X pp. 9, 11. 
Fitting up and testing new machinery in building. Purees v. Sterne (S.X p. 78. 

50 & 51 Vict. " Mine " means a mine to which the Coal Mines Recfulation Act, 

c. 53. 

35 at 36 Vict. 1887,^ or the Metalliferous Mines Regulation Act, 1872, applies : 

0.77. 

* Coal Mines Regulation Act, 1887. 

Railway connecting pits with depot not part of mine. Tumbull v. Lanibton 

Cdlieries Co., Ltd. (E.), p. 77 ; Caion v. Summerlee Iron Co. (S.), p. 162. 
Mine includes siding. Monaghan v. United Collieries, Ltd. (S.), p. 103. 

57 & 58 Vict. " Quarry " means a quarry under the Quarries Act, 1894 : 

" Engineering work *' means any work of construction or alteration 
or repair ^ of a railroad,^ harbour,^ dock, canal, or sewer, and includes 
any other work* for the construction, alteration, or repair of which 
machinery driven by steam, water, or other mechanical power is used.^ 

1 Construction, Alteration, or Repair. 

Removing plant from work is not. Ra^ v. Fraser (S.), p. 33. 

Repairing road with steam roller. Middlemiss v. Bervjick County Council (S.), p. 49. 

* Railroad. 

Synonymous with " Railway " includes signal hox. FuUick v. Evans (E.), p. 110. 
Not limited to "Railway" but includes tramway. Fletcher v. London Trams. 
(E.), p. 156. 

3 Harbour. 

Dredging, opinion reserved. Chambers v. Whitehaven Commissioners (E,\ p. 20. 
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♦ Ant other Work. Sec. 7 (2). 

Testing machinery moved by steam. Purves v. Stem (S.), p. 78. 

Testing machinery moved by electricity held to be. Beid v. Fleming (S.), p. 126. 

Need not be ejusdem generis with works previously mentioned. Cosgrove v. 

Partington (E.), p. 96. 
Repairing road with steam roller. Middlemiss v. Berwick County Council (S.), p. 49. 

* Stbam, Water, or other Mechanical Power. 

Pulleys and winch worked by hand are not. Wrigley v. Bayley & Wright and 
WhUtaker S Sons (E.), pp. 113, 114 ; Brovm v. Ha/rriot (I.), pp. 32, 33 ; 
WilmoU V. Baton (E.), p. 136. 

" Undertakers in the case of a railway means the railway company ;^ 
in the case of a factory, quarry, or laundry, means the occupier 
thereof, within the meaning of the Factory and Workshop Acts, 1878 
to 1895 ;^ in the case of a mine means the owner thereof within the 
meaning of the Coal Mines Regulation Act, 1887, or the Metalliferous 
Mines R^ulation Act, 1872, as the case may be,^ and in the case of 
an engineering work means the person undertaking the construction, 
alteration, or repair ; and in the case of a building means the persons 
undertaking the construction, repair, or demolition.* 

* Railway Company. 

Contractor erecting signals. Bwns v. North British Ba%lu>ay (S.), p. 69. 
Not undertakers in carting goods from factory. Cooper v. MacGovem (S.), p. 137. 
Undertakers when carting at station. OreenhiU v. Caledonian BaUway (S.), p. 67. 
Reconstruction of station. Pearce v. London and South-Western BaUway (E.), 

p. 73 ; Dundee, Ac, BaUway v. Carlin (S.), p. 120. 
Dock machinery hired out by railway. Carrington v. Bannister (E.X p. 95. 

' Occupier op Factory, &c. 

Occupation of dock by fitting out ship there. Jackson v. Bodger (S.), 35. 
Engineer working in stranger's factory. Francis v. Turner Bros. (E.), p. 46 ; 

Makohn v. MacMUlan (S-X p. 54 ; Purves v. Sterne (S.), p. 78 ; Wrigley 

V. Whittaker (E.), p. 163. 
Occupier employing carting contractor. Bee v. Ovens (S.), p. 52. 
Repairing engineer in partial occupation of ship in dock. Low v. Abemethy 

(S.), pp. 62, 63. 
Shipping agents loading vessel not occupiei-s of dock. Bruce v. Henry (S.), p. 64. 
Coal merchant using dock machinery. Carrington v. Bannister (K), p. 95. 
Merchant delivering coals at quay. Stetoaii v. DamgavU Coai Co. (S.), p. 148. 
Ship alongside quay for unloading. MerrUX v. WUson (E.), p. 98. 
Ship repairers hiring dry dock. Baine v. Johson (E.), pp. 123, 124. 
Part possession of ship in dock being repaired. Bartell v. Gray (E.), p. 140. 
3 Owner of Mine. 

Undertaker in respect of locality, not of business. Monctghan v. United CoUieries 

(S.), p. 103. 

* Building Operations. 

Person undertaking the construction of a substantial part of a building. Mason 

V. Dean (E.), p. 57. 
Person having sub-contract for painting is not. Cass v. Butler (E.), p. 59. 
Contractor for joinery work of new building. Stead v. Moore (E.), p. 80. 
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Sec. 7 (2). * BoiLDiNO Oejt&ATionH— continued. 

Owner doing joiner and mason work but employing contractor for plastering. 

StaUcer v. Wallace (S.), p. 89. 
Owner employing tradesmen to repair is not Macgregor v. Dansken (S.), p. 6. 
Person supplying labourers to builder is not Percivai v. Gamer (E.), p. 78. 
Builder employing contractor to demolish. Knight v. CubiU (£.), p. 132. 

"Employer" includes any body of persons, corporate or unincor- 
porated and the l^al personal representative of a deceased employer. 

'* Workman " includes every person who is engaged in an employ- 
ment to which this Act applies, whether by way of manual labour or 
otherwise, and whether his agreement is one of service or apprentice- 
ship or otherwise, and is expressed or implied, is oral or in writing.^ 
Any reference to a workman who has been injured shall, where the 
workman is dead, include a reference to his legal personal representative 
or to his dependants, or other person to whom compensation is payable : 

1 Workman. 

Does not include slater employed by owner to repair roofs. Macgregor v. 

Damken (S.), p. 6. 
Casual labourer included. Small v. M^Cormick S Ewing (S.), p. 27. 
Platers in shipbuilding yard working in a squad, paid by piece and employing 

labourers included. M^Cready v. Dunlop d Co, (S.), p. 80. 
Quarrier paying labourers and paid by tons quarried included. Evans v. PewoilU 

Dina$ Silica Brick Co, (E.), p. 137. 
Person supplying labour and tools for building held not a workman. Simmons 

V. Faulds (E.), p. 112. 

" Dependants " ^ means — 

(a) in England and Ireland, such members of the workman's family 
9 & 10 Vict, specified in the Fatal Accidents Act, 1846, as were wholly ^ or in part 
dependent^ upon the earnings of the workman at the time of his 
death ; and 

(6) in Scotland, such of the persons entitled according to the law 

of Scotland to sue the employer for damages or solatium ^ in respect of 

the death of the workman, as were wholly^ or in part dependent* upon 

the earnings of the workman at the time of his dLh. 

^ Transmission of Claim. 

Dependant dying after giving notice of accident. O^Donovan v. CcMuron, <0c. 
(I.), p. 94. 

' Wholly Dependent. 

Deserted wife held wholly dependent Cunningham v. Macgregor (S.), p. 119. 
Money coming to widow through death of husband not regarded. Priu v. 
Pmrikyher Co, (E.), p. 136. 

' In Part Dependent. 

Son's wages assisting to purchase necessaries for family. Simmons v. WhiU 
Brothers (£.X p. IS. 
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' In Part Dbpbndemt— con<»n««i Sec 7 (81 

Question of fact Smmmm v. Whiit (E.), p. 12 ; Afain Colliery v. Davies (E.), p. 82. 
Son paying wages into family fund. Barrett v. ^.jB. Bailway (S.), p. 36 ; 

Legget S Soru v. Burke (S.), p. 149. 
Contribution by infant to family expenses. Main Colliery v. Davies (E.), 

p. 82. 
Pupil deserted by father, and earning small wage. Cunningham v. Macgregor 

(S.X p. 119. 
* Entitled to Sue for DAMAOEa 

Illegitimate child has no title to sue for death of mother. Clement v. Bell S Sons 

(S.), p. 30. 
Grandchild included. Hanlin v. Melrose S Thomson (S.), p. 33. 
When father and mother alive, title is in father. Barrett v. North British 

BailvMy (S.), pp. 36, 37. 

(3.) A workman employed in a factory which is a shipbuilding 
yard, shall not be excluded from this Act by reason only that the 
accident arose outside the yard, in the course of his work, upon a 
vessel in any dock, river, or tidal water near the yard.^ 

1 "Near" Shipbuildinq Yabd. 

Not fifteen miles off. Jackson v. Rodger S Co. (No. 1) (S.), pp. 36, 36. 
" Near" shipbuilding yard — Question of fact M*Millan v. Barday, Curie dt Co. 
(S.), p. 42. 

8. — (1.) This Act shall not apply to persons in the naval or mili- Application to 
tary service of the Crown, but otherwise shall apply to any employment Tmp^J^eS 
by or under the Crown to which this Act would apply if the employer ^^ C«>^- 
were a private person. 

(2.) The Treasury may, by warrant laid before Parliament, modify 
for the purposes of this Act their warrant made under section one of 
the Superannuation Act, 1887, and notwithstanding anything in that 50 A 51 Vict. 
Act, or any such warrant, may frame a scheme with a view to its being * * 
certified by the Registrar of Friendly Societies under this Act. 

9. Any contract existing at the commencement of this Act, whereby Provision m 
a workman relinquishes any right to compensation from the employer ^ntnctt^ 
for personal injiuy arising out of and in the course of his employment, 
shall not, for the purposes of this Act, be deemed to continue after the 
time at which the workman's contract of service would determine if 
notice of the determination thereof were given at the commencement of 
this Act. 

10. — (1.) This Act shall come into operation on the first day of commence. 

July one thousand eight hundred and ninety-eight. ^d Ihorf ^^ 

(2.) This Act may be cited as the Workmen's Compensation Act, ***^®- 

1897. 
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SCHEDULES. 



FIRST SCHEDULE. 
Scale and Conditions op Compensation. 

Scale, 

S^c. 1. (1.) The amount of compensation under this Act shall be — 

(a) where death results from the iiyury* — 

(i) if the workman leaves any dependants wholly dependent' upon his 
earnings' at the time of his death, a sum equal to his earnings' in the employ- 
ment of the same employer * during the three years next preceding the injury,* 
or the sum of one hundred and fifty pounds, whichever of those sums is the 
larger, but not exceeding in any case three hundred pounds,* provided that the 
amount of any weekly payments made under this Act shall be deducted from 
such sum, and if the period of the workman's employment by the said employer 
has been less than the said three years,^ then the amount of his earnings during 
the said three years shall be deemed to be 156 times his average weekly earnings^ 
during the period of his actual employment ' under the said employer ; 

^ Where death results. 

Death from blood poisoning held a result. Dunham T. Clart (E.), p. 155. 

* Wholly Dependent. 

Widow wholly dependent excludes father in part dependent. Fagan v. 

Murdoch (S.), p. 39. 
Money coming to applicant through death of workman. Price v. Penrikyber 

Navigation Colliery Co, (E.), p. 136. 
And see cases under " Dependants/' sect. 7 (2). 

3 Earnings. 

Apprentices' food, but not tuition. Pomphrey v. Southwark Preu (E.), p. 100. 
No deduction made for lamp oil supplied to miners. Houghton v. SvMon Heath 

and Lea Oreen CollUry (E.), p. 101. 
Ko deduction made for unpaid assistance by miner's son. Nelson v. Kerr (S.)) 

p. 121. 

4 Same EicPLOTm. 

See cases under " Same Employer," First Schedule, 1 (6). 

* During the Three Years next pregeding the Injury. 

Period prior to break in employment not considered. Appleby v. Horedty Co,, 
Ltd, (No. 1) (K), p. 28. See also J<m€e v. Ocean Coal Co. (E.), p. 19. 

^ Maximum and Minimum Amounts. 

£300 is maximum in all cases. Bueedl v. M^Cluehey (S.), pp. 89, 90. 
jgl50 is minimiun in all cases. Forrester v. M^Callum (S.), p. 111. Leonard v. 
Baird (S.), p. 122. 
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7 Less than the said Three Years. Sec^. 

Period, within the three years, prior to break in employment not considered. 

Appleby v. Horseley Co.^ Ltd, (No. 1) (E.), p. 28. 
Minimum of £\50 applies. Forrester v. MacCallum (S.), p. 111. 
Where no wages earned. Leonard ▼. Baird (S.), p. 122. 

8 Average Weekly Earnings. 

Ascertained by dividing earnings by number of weeks within period of employ- 
ment. 8mcUl V. M^Cormick S JExving (S.), pp. 27, 28. 

Only during continuous employment. Appleby v. Horseley Co,^ Ltd, (No. 1) (E.X 
p. 28. 

Two incomplete weeks, one before, and one after accident. Doyle v. Beattie d^ 
Sons (S-X p. 88. 

Employment during parts of two weeks. Rttssell v. MacClushy (S.), p. 89. 

May be calculated though employment has been for less than a fortnight. 
Lysons v. Knowles, and l^uart v. Ntxon (E.), pp. 61, 74, and 107. 

Employment for less than a week. Ayers v. Buckeridge (E.), p. 129. 

Less than a fortnight — Daily earnings taken, calendar week disregarded. Wheah 
V. Bhymney Iron Co, (E.), p. 130. 

Employment in parts of two colliery weeks. Jones v. Bhymney Iron Co, (E.), 
p. 131. 

Miner's earnings, parts of weeks. Niddrie Coal Co, v. Peacock (S.), p. 148. 

And see cases under " Average Weekly Earnings," First Schedule, 1 (6). 

^ During the Period op his actual Employment. 

Finding of continuous employment one of fact. 8maU v. M^Cormick S Ewing 

(S.), pp. 27, 28. 
Period prior to break in employment not considered. Appleby v. Horseley Co,, Ltd, 
(No. 1) (E.), p. 28. 

(ii) if the workman does not leave any such dependants,^ but leaves any 
dependants in part dependent upon his earnings at the time of his death, such 
sum,* not exceeding in any case the amount payable under the foregoing pro- 
visions, as may be agreed upon, or, in default of agreement, may be determined, 
on arbitration under this Act, to be reasonable and proportionate to the injury 
to the said dependants ; and 

1 Does not leave any such Defendants. 

Widow wholly dependent excludes father partially dependent. Fagan v. 

Murdoch (S.), p. 39. 
See cases under " Dependants," sect. 7 (2). 

^ Such Sum. 

Funeral expenses allowed as part Bevan v. Crawshay Bros, (Cyfarthfa), Ltd, 
(E.), p. 129. 

(iii) if he leaves no dependants, the reasonable expenses of his medical 
attendance and burial,^ not exceeding ten pounds ; 

1 Funeral expenses allowed where dependants left. Bevan v. Crawshay Bros. 
(CyfaHhfa), Ltd. (E.), p. 129. 

(6) where total or partial incapacity^ for work results from the injury, 
a weekly payment' during the incapacity* after the second week not 
exceeding fifty per cent/ of his average weekly earnings during the 
previous twelve months," if he has been so long employed, but if not. 
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Sec. 1* then for any less period' during which he has been in the employment of the 
"^^ same employer/ such weekly payment not to exceed one pound. 

1 Where Total or Partial Incapacity. 

Same earnings after accident, no incapacity. Irons v. DavU A Timmingt^ Ltd. 

(E.), p. 22, 
Same earnings, but proepective increase lost Fredand v. Maefarlant, Ac. (S.), p. 71 . 

* A Weekly Payment. 

Amount of weekly payment Geary v. Dixon, Ltd, (S.), p. 22. 

Amount of weekly payment. Fredand v. Mc^farlane^ Lang S Co. (S.), p. 71. 

Not wages also. EUioi v. Liggins (K), p. 152. 

3 During the Incapacity. 

Incapacity prolonged through neglect of doctor's orders. Smith v. Coed Taton 
CoUiery Co,^ Ltd. (KX p. 56. 

^ Not exceeding 50 per cent. 

Maximum is half of previous earnings, uot of ^' difference." Geary ▼. Dixon, Ltd. 

(S.), p. 22 ; lUingworih v. Walnuley (K), p. 69. 
Parker v. Diduon (S.), p. 157. 

* Average Weekly Earnings during Previous Twelve Months. 

Deduction for time off. Keatt v. Barrow Hematite Sted Co. (E.), p. 5. 

All earnings taken although grade changed during period. Price v. Marsden A 

Sons (E.), p. 6. 
Casual extra earnings disregarded. Hathaway v. Argus Printing Co. (E.), 

pp. 96, 97. 
Period prior to strike not considered although within twelve months. Jones v. 

Ocean Coal Co, (E.), p. 19. See also Appleby v. Horsdey (No. 1) (E.), p. 28. 
Break in employment where engagement by the hour. Herdett v. Hepburn A 

Co. (E.), p. 43. 

* Period less than Twelve Months. 

Less than a week's employment. Lysons v. Knowles S Sons (E.), pp. 61, 107. 
Employment during parts of two weeks. Cctdzow Coal Co. v. Gaffney (S.), p. 94 ; 

MacHugh v. Barday, Curie & Co. (S.), p. 159. 
Employment for two nights each week. Haihaway v. Argus Printing Co. (E.\ 

pp. 96, 97. 
Actual wages for one week taken as average earnings. Nelson v. Kerr S Mitchdl 

(S.X p. 121. 
May be calculated though the employment has been for less than a fortnight. 

Stuart V. Nixon S Bruce (E.) ; Lysons v. Andrew Knowles S Sons (E.), p. 107. 
Casual labourer. Bartlett v. Tutton S Sons (E.), p. 134. 
Employment for less than a fortnight. Walters v. Glover, Clayton & Co. (E.), 

p. 139. 
Employment for part of one day. Grewar v. Caledonian BaUway (S.), p. 158. 
Trade, not calendar, week taken. Fleming v. Lochgelly Iron Co. (S.), p. 158. 

7 Employed by the sake Employer. 

Employment to be by same employer without reference to grade. Price v. 

Ma^sden (E.), p. 6. 
Work done for other employers. Hathaway v. Argus Printing Co. (K), p. 97. 
Wages from other employer disregarded. BarHett v. Tutton (E.), p. 134. 
Weekly payments of compensation not " employment Cfibb v. Dunlop (S.), p. 

160. 
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(2.) In fixing the amount of the weekly payment, regard shall be had to the Sec. 8. 
difference between the amount of the average weekly earnings of the workman 
before the accident and the average amount which he is able to earn after the 
accident, and to any payment not being wages which he may receive from the 
employer in respect of his injury during the period of his incapacity.^ 

^ Regard had to difference in Earnings. 

Subject to (1) (6), whole amount of difference may be awarded. Geary v. Dioaon 

(S.), p. 22. 
Workman barred by refusal of ofTer of work at previous wages. PoweU Duffryn 

Steam Coal Co. v. Edwards (E.), p. 90. 
Injured person not bound to accept offer of his old emplo3rnient at old wages in 

lieu of weekly payment EUit v. Kn/M (E.), p. 75 ; Great North of Scotland 

Railway Co, v. Fraser (S.), pp. 122, 123. 
Maximum allowance under Clause 1 (6) of 50 per cent of prior earnings not 

reduced hereby. lUingworth v. Walnuley (E.), p. 69. 
Difference between earnings before and after accident Pomphrey v. SotUhtoark 

Press (E.), p. 100. 
Workman in receipt of the same wages after as before accident Irons v. Davies 

d Timmins, Ltd. (E.), p. 22. 
Boy receiving same wages after accident but prospective increase lost Freeland 

V. Macfarlaruy Lang S Co. (S.), p. 71. 
Prospective rise not considered — Apprentice's tuition — Food. Pomphrey v. 

Southwark Press (E.), p. 100. 

(3.) Where a workman has given notice of an accident,^ he shall, if so required 
by the employer, submit himself for examination by a duly qualified medical 
practitioner provided and paid by the employer,' and if he refuses to submit him- 
self to such examination, or in any way obstructs the same, his right to compensa- 
tion, and any proceeding under this Act in relation to compensation, shall be 
suspended until such examination takes place. 

* Where Workman has given Notice of Accident. 

Right of employer to have examination where no notice given or objection taken. 
Oshom V. Vickersy Son S Maxim (E.), p. 74. 

' Examination bt Practitioner provided bt Employer. 

Power of County Court Judge to impose conditions— Fee to workman's doctor. 
Oshom V. VickerSy Son S Maxim (E.), pp. 74, 76. 

(4.) The payment shall, in case of death, be made to the legal personal repre* 
sentative^ of the workman, or, if he has no legal personal representative, to or for 
the benefit of his dependants, or, if he leaves no dependants, to the person to 
whom the expenses are due ; and if made to the legal personal representative shall 
be paid by him to or for the benefit of the dependants or other person entitled 
thereto under this Act 

^ Payment to legal personal Representative. 

Payment partly to representative and partly to registrar for investment. (4) 

(5), (6), and (7) to be read together. Danid v. Ocean Coal Co. (E.), p. 76. 
Letters of administration dispensed with. Clatworthy v. Green (E.), p. 156. 
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gee. 6. (^O Any qaestion as to who is a dependant, or as to the amount payable to 

each dependant, shall, in default of agreement, be settled by arbitration under 
this Act 

See cases under section 1 (3) and paragraph (4) of First Schedule. 

(6.) The sum allotted as compensation to a dependant may be invested or 
otherwise applied for the benefit of the person entitled thereto, as agreed, or as 
ordered by the committee or other arbitrator. 

See case on paragraph (4). 

(7.) Any sum which is agreed or is ordered by the committee or arbitrator to 
be invested may be invested^ in whole or in part in the Post-Office Savings Bank 
by the Registrar of the County Court in his name as registrar. 

1 May be Invested. 

Investment in name of Registrar, clauses (4) (5) (6) and (7) to be read together. 
Danid v. Ocean Coed Co. (K), p. 76. 

(8.) Any sum to be so invested may be invested in the purchase of an annuity 
from the National Debt Commissioners through the Post-Office Savings Bank, or 
be accepted by the Postmaster-General as a deposit in the name of the Registrar as 
such, and the provisions of any statute or regulations respecting the limits of 
deposits in savings bank, and the declaration to be made by a depositor, shall not 
apply to such sums. 

(9.) No part of any money invested in the name of the Registrar of any 
County Court in the Post-Office Savings Bank under this Act shall be paid out, 
except upon authority addressed to the Postmaster-General by the Treasury or by 
the Judge of the County Court. 

(10.) Any person deriving any benefit from any moneys invested in a post- 
office savings bank under the provisions of this Act may, nevertheless, open an 
account in a post-office savings bank or in any other savings bank in his own 
name without being liable to any penalties imposed by any statute or regulations 
in respect of the opening of accounts in two savings banks, or of two accounts in 
the same savings bank. 

(11.) Any workman receiving weekly payments under this Act shall, if so 
required by the employer, or by any person by whom the employer is entitled 
under this Act to be indemnified, from time to time submit himself for examina- 
tion by a duly qualified medical practitioner provided and paid by the employer, 
or such other person; but if the workman objects to an examination by that 
medical practitioner, or is dissatisfied by the certificate of such practitioner upon 
his condition when communicated to him, he may submit himself for examination 
to one of the medical practitioners appointed for the purposes of this Act, as 
mentioned in the Second Schedule to this Act, and the certificate of that medical 
practitioner as to the condition of the workman at the time of the examination 
shall be given to the employer and workman, and shall be conclusive evidence of 
that condition.^ If the workman refuses to submit himself to such examination, 
or in any way obstructs the same, his right to such weekly payments shall be 
suspended until such examination has taken place. 
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* Shall be Conclusivb Evidencb of that Condition. Sec. 12. 

Incompetent to contradict certificate by proof. Boom Spinning Co, v. MacAvan 

(S.), p. 127. 
Certificate granted on remit— under Second Schedule (13) held conclusive. 

Ocvrlay Brothers v. Ferrier (S.), p. 150. 

(12.) Any weekly payment may be reviewed^ at the request either of the 
employer or of the workman, and on such review may be ended,* diminished 
or increased, subject to the maximum above provided, and the amount of payment 
shall, in default of agreement, be settled by arbitration under this Act.' 

* Any Weekly Payment may be Reviewed. 

Form of award to preserve workman's right in the event of supervening in- 
capacity. Iron$ V. Davis S Timmins, Ltd. (K), pp. 22, 23. Chandler v. Smith 
(E.X pp. 38, 39. Fredand v. Macfarlane^ Lang & Co. (S-X pp. 71, 72. 
Pomphrey v. Southwark Press (E.), pp. 100, 101. Pov?eU Duffryn Steam Coal 
Co. V. Edwards (E.), p. 90 ; Oourlay Bros. v. Ferrier (S.), p. 151. 

Does not apply unless there is a change in the circumstances. Crossfidd A SonSf 
Ltd, V. Tanian (E.), p. 84. 

^ May be Ended. 

Offer to take workman back at old wages. Ellis v. Knott (E.), p. 75. Powell 

Duffryn Steam Coal Co. v. Edtoards (K), p. 90 ; G,N.S.R v. Fraser (S.), 

p. 123. 
Payments ordered to end at date of recovery. Morton v. Woodtoard (E.), p. 157. 

3 Settled by Arbitration under this Act. 
See cases under sect. 1 (3). 

(13.) Where any weekly payment has been continued for not less than six 
months, the liability therefor may, on the application by or on behalf of the 
employer, be redeemed by the payment of a lump sum, to be settled, in default of 
agreement, by arbitration under this Act, and such lump sum may be ordered by 
the committee or arbitrator to be invested or otherwise applied as above 
mentioned. 

(14.) A weekly payment, or a sum paid by way of redemption thereof, shall 
not be capable of being assigned, charged, or attached, and shall not pass to any 
other person by operation of law, nor shall any claim be set off against the same. 

(15.) Where a scheme certified under this Act provides for payment of 
compensation by a friendly society, the provisions of the proviso to the first sub- 
section of section eight, section sixteen, and section forty-one of the Friendly 59 k 60 yiot» 
Societies Act, 1896, shall not apply to such society in respect of such scheme. ^* ^^* 

(16.) In the application of this Schedule to Scotland the expression '* Registrar 
of the County Court" means "Sheriff-Clerk of the County," and "Judge of 
the County (Jourt " means " Sheriff." 

(17.) In the application of this Act to Ireland the provisions of the County 
Officers and Courts (Ireland) Act, 1877, with respect to money deposited in the 40 k 41 Viet. 
Post Office Savings Bank under that Act shall apply to money invested in the ^ ^^* 
Post Office Savings Bank under this Act. 
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SECOND SCHEDULE. 

Arbitration. 

The following provisions shall apply for settling any matter which under this 
Act is to be settled by arbitration : — 
See. 1. (!•) If Any committee, representative of an employer and his workmen, exists 

with power to settle matters under this Act in the case of the employer and 
workmen, the matter shall, unless either party objects, by notice in writing sent 
to the other party before the committee meet to consider the matter, be settled by 
the arbitration of such committee, or be referred by them in their discretion to 
arbitration as hereinafter provided. 

(2.) If either party so objects, or there is no such committee, or the committee 
so refers the matter or fails to settle the matter within three months from the date 
of the claim, the matter shall be settled by a single arbitrator agreed on by the 
parties, or in the absence of agreement by the County Court Judge, ^ according to 
the procedure prescribed by rules of Court, or if in England the Lord Chancellor 
so authorises, according to the like procedure, by a single arbitrator appointed by 
such County Court Judge. 

' In the Absence of Agreement bt the Countt Court Judge. 
Application for new trial. Mountain v. Farr (E.), pp. 12, 13. 

(3.) Any arbitrator appointed by the County Court Judge shall, for the 
purposes of this Act, have all the powers of a County Court Judge, and shall be 
paid out of moneys to be provided by Parliament in accordance with regulations 
to be made by the Treasury. 
52 ft 68 Vict. (4.) The Arbitration Act, 1889, shall not apply to any arbitration under this 
Act ; but an arbitrator may, if he thinks fit, submit any question of law for the 
decision of the County Court Judge, and the decision of the Judge on any question 
of law, either on such submission, or in any case where he himself settles the 
matter under this Act, shall be final,^ unless within the time and in accordance 
with the conditions prescribed by rules of the Supreme Court either party appeals 
to the Court of Appeal ;* and the County Court Judge,' or the arbitrator appointed 
by him, shall, for the purpose of an arbitration under this Act, have the same 
powers of procuring the attendance of witnesses and the production of documents 
as if the claim for compensation had been made by plaint in the County Court. 

* Appeal on Question of Law. 

Only on law. '^ Arising out of employment." Smith v. Lancatikire and Yorkshire 

RaUwa/y Co, (K), p. 2. 
When inference of fact reviewable. Holne$$ v. Maekay (E.), pp. 20, 21. 
No evidence for finding of hcU Chandler v. Smith (E.), pp. 38, 39 ; Fenn v. 

Miller (E.), p. 66. 
Right of appeal against refusal of County Court Judge to direct payment into 

Post Office Savings Bank. Leech v. Life and Healfh Assurance Association 

(E.). p. 112. 
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^ Appeal on Qubstion or Law — continued. Sec. 4. 

Dock, question of fact Kenny v. Harrison (E.), p. 154. 
Scaflfolding, question of fact. MarskaXl v. Rudeforth (E.), p. 156. 
Height of building being demolisbed a question of fact. Knight v. Cuhitt (E.), 

pp. 132, 133. 
Height of building being constructed a question of fact. MacOrcUh v. NeUl (E.), 

p. 136. 
Serious and wilful misconduct a question of fact. John v. Albion Coal Co, (E.), 

p. 133. 
See also Scotch cases under Second Schedule, 14 (c). 

» County Court Judge. 

Sits solely as arbitrator — ^Application for new trial. Mountain v. Farr (E.), 
pp. 12, 13. 

(5.) Rules of Court may make prorision for the appearance in any arbitration 
under this Act of any party by some other person. 

(6.) The costs of and incident to the arbitration and proceedings connected 
therewith shall be in the discretion of the arbitrator. The costs, whether before 
an arbitrator or in the County Court, shall not exceed the limit prescribed by 
rules of Court, and shall be taxed in manner prescribed by those rules. 

(7.) In the case of the death or refusal or inability to act of an arbitrator, 
a Judge of the High Court at Chambers may, on the application of any party, 
appoint a new arbitrator. 

(8.) Where the amount of compensation under this Act shall have been 
ascertained, or any weekly payment varied, or any other matter decided, under 
this Act, either by a committee or by an arbitrator or by agreement,^ a memor- 
andum ' thereof shall be sent, in manner prescribed by rules of Court, by the 
said committee or arbitrator, or by any party interested, to the Registrar of 
the County Court for the district in which any person entitled to such compensa* 
tion resides, who shall, subject to such rules, on being satisfied as to its genuine- 
ness,' record such memorandum in a special register without fee, and thereupon 
the said memorandum shall for all purposes be enforceable as a County Court 
judgment.* Provided that the County Court Judge may at any time rectify 
such register.' 

^ AOREEMENT. 

Evidence of agreement — Question of fact Cammidc v. OUugow Iron and Steel Co. 

(S.), p. 144. 
An agreement of which a memorandum may be recorded excludes arbitration* 

Dunlop V. Bankin A Blachmore (S.), p. 145. 

' Memorandum shall be sent. 

Application to r^;i8ter memorandum of agreement to be made within six months 

of accident Afamo v. Workman^ Clark dt Co., Ltd, (No. 2) (I.), p. 48. 
Recording of oral agreement Cochrane v. Traill S 8on$ (No. 1) (S.), p. 70. 

Cochrane v. Traill S 8on$ (No. 3) (S.), p. 127. 
Award itself registered. Bailey v. Plant (No. 2) (E-X p. 118. 

^ Satisfied as to its genuineness. 

Appeal from decision of Sheriff. Cochrane v. Traill S Sons (No. 2) (S.\ p. 91. 
Cammick v. Glasgow Iron and Steel Co. (S.), p. 144. 
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Sac 9. * Entobceablb as ▲ Ck)X7MTT Court Judgment. 
Judgment sammons — Committal order. BaUey v. Plant (No. 1) (E.), p. 99. 

^ RiCTIFT BUCH RbQISTEB. 

Cammiek v. Glasgow Iron and Steel Co. (S-X P* 1^ 

(9.) Where any matter under this Act is to be done in a Comity Court, 
or by to or before the Judge or Begistrar of a County Court, then, unless the 
contrary intention appear, the same shall, subject to rules of Court, be done in, 
or by to or before the Judge or Registrar of, the County Court of the district 
in which all the parties concerned reside, or if they reside in different dis- 
tricts the district in which the accident out of which the said matter arose 
occurred,* without prejudice to any transfer in manner provided by rules of 
Court 

* District in which Acgidint Occurred. 

Accident in England, and employer in Scotland. King v. Otoen (K), p. 160. 

(10.) The duty of a County (Jourt Judge under this Act, or of an arbitrator 
appointed by him, shall, subject to rules of Court, be part of the duties of the 
County Court, and the officers of the Court shall act accordingly, and rules of 
Court may be made both for any purpose for which this Act authorises rules 
of Court to be made, and also generally for carrying into effect this Act so far as 
it affects the County Court, or an arbitrator appointed by the Judge of the 
County Ck>urt, and proceedings in the County Court or before any such arbi- 
trator, and such rules may, in England, be made by the five Judges of the 
County Courts appointed for the making of rules under section one hundred and 
51 A 52 Vict sixty-four of the County Courts Act, 1888, and when allowed by the Lord 
Chancellor, as provided by that section, shall have full effect without any 
further consent. 

(11.) No Court fee shall be payable by any party in respect of any proceed- 
ing under this Act in the County Court prior to the award. 

(12.) Any sum awarded as compensation shall be paid on the receipt of the 
person to whom it is payable under any agreement or award, and his solicitor or 
agent shall not be entitled to recover from him, or to claim a lien on, or deduct 
any amount for costs from, the said sum awarded, except such sum as may be 
awarded by the arbitrator or County Court Judge, on an application made by 
either party to determine the amount of costs to be paid to the said solicitor or 
agent, such sum to be awarded subject to taxation and to the scale of costs 
prescribed by rules of Court. 

(13.) The Secretary of State may appoint legally qualified medical practi- 
tioners for the purpose of this Act, and any committee, arbitrator, or judge may, 
subject to regulations made by the Secretary of State and the Treasury, appoint 
any such practitioner to report* on any matter which seems material to any 
question arising in the arbitration ; and the expense of any such medical practi- 
tioner shall, subject to Treasury regulations, be paid out of moneys to be provided 
by Parliament. 

* Report. 

Held conclusive of workman's condition. Oourlay Bros, v. Ferriei' (S.), p. 160. 
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(14.) In the application of this Schedule to Scotland — Sec. 14. 

(a.) " Sheriff" shall be substituted for " County Court Judge," ** Sheriff-Court " 

for " County Court," " Action " for " Plaint," « Sheriff-Clerk " for " Registrar of the 
County Court," and " Act of Sederunt " for '* Rules of Court : " 

(6.) Any award or agreement as to compensation under this Act may be 
competently recorded* for execution in the Books of Council and Session or 
Sheriff-Court Books, and shall be enforceable in like manner as a recorded decree 
arbitral : 

(c.) Any application to the Sheriff as arbitrator' shall be heard, tried, and 
determined summarily in the manner provided by the fifty-second section of the 
Sheriff-Courts (Scotland) Act, 1876, save only that parties may be represented by 89 k 40 Vict, 
any person authorised in writing to appear for them and subject to the declaration ^' 
that it shall be competent to either party within the time and in accordance with 
the conditions prescribed by Act of Sederunt to require the Sheriff to state a case ' 
on any question of law* determined by him,' and his decision thereon in such 
case may be submitted to either division of the Court of Session, who may hear 
and determine the same finally,* and remit to the Sheriff' with instruction as to 
the judgment to be pronounced. 

* Mat be CoKPETSiniLT Recordbd. 

Recording of oral agreement Chckrane v. Traill S Sons (No. 1) (S.), p, 70. 
Recording meniorandum of agreement. Cochrane v. Traill dt Sons (Noe. 2 and 3) 

(S.), pp. 91, 127. 
Registration of disputed memorandum. Cammick v. Glasgow Iron and Steel Co* 

(S.), p. 144. 

^ Application to the Sheriff as Arbitrator. 

Duty of arbitrator. United Collieries v. Gavin (S.), p. 41. 

Application for special warrant to record memorandiun is made to Sheriff as 

such, not as arbitrator. Cochrane v. TraUl (No. 2), p. 91 ; contra Cammick 

V. Glasgow Iron and Steel Co, (S.), p. 144. 

^ Reqihre the Sheriff to State a Case. 

Form of stated case. Mumin v. Calderwood (No. 1) (S.), p. 9. 

Refusal of arbitrator to state a case. Glasgow and South-Western BoAlway 

Company v. Laidlaw (S.), p. 61. 
Refusal of Sheriff to state a case. Hohhs S Samuels v. Bradley (S.X p. 68. 

• 

* Question of Law. 

Competency of Appeal — Question of law. Durham v. Brown Bros. (S.), pp. 3, 4. 
"About" treated as question of law. Bell S Sime v. Whitton (S.), p. 31. 
" Scaffolding'' treated as question of law. Macdonald v. Hobbes S Samuel (S.), p. 40. 
•'Near** shipbuilding yard as question of fact. MacmUlan v. Barclay ^ Curie 

iSt Co. (S.X p. 42. 
" Serious and wilful misconduct ''—Question of fact. Glasgow and South- Westtm 

Bailway v. Laidlaw (S.), p. 61. 
" Painting" may be question of law. Hohbs A Samuels v. Bradley (S.), pp. 68, 69. 
Serious and wilful misconduct — A question of law. Dailly v. Watsonj Ltd. 

(S.), p. 81. 
"Arising out of employment" may be question of fact. Henderson v. Glasgow 

(S.), pp. 86, 86. 
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S^C 14. Serious and wilful misconduct may be a question of law or fact FuUarlonj 

Hodgart Barclay v. Lofftu (S.), p. 126. 
Occupancy of loading machinery — A question of fact. CarringUm v. Bannuter 

(E.), p. 95. 
Scaffolding ~A question of fact Ftrguion ▼. Green (K), p. 96. 
Scaffolding — Mixed question of law and fact HoddinoU v. NewUm^ ^ (KX 

pp. 104, 105. 
Scaffolding and height of building — Both questions of fact Hahtead v. Thomeon 

(S.X p. 115. 
Terms of agreement — Question of fact Cammiek v. Okugow Iran Co. (S.X p* 144. 
Dependence, question of fact. Legget dt 8on» v. Burke (S.^'p. 150. 
See also cases under Second Schedule (4). 

^ Determined bt Hue. 

No other question may be raised. Durham v. Brown Broe, (S-X pp. 3, 4 ; Hobht 

<ft Samuel v. Bradley (S.), p. 68. 
His decision to be stated. Mumin v. Calderwood (No. 1) (S.X p. 9. 

• Determine Finally. 

Appeal from Court of Session to House of Lords incompetent Maekinwm v. 
Barclay, Curie dt Co. (S.X p. 118. 

T Remit to Sheriff. 

Remit for amendment Mumin v. Calderwood (No. 1) (S.X p. 9. 

(15.) Paragraphs four and seven of this Schedule shall not apply to Scotland. 
(16 ) In the application of this Schedule to Ireland the expression '* County 
Court Judge " shall include the Recorder of any city or town. 
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63 k 64 VICTORIA, CHAPTER 22. 

An Act to extend the benefits of the Workmen' a Compensation Act, 1897, to 

Workmen in AgrictUture. — [30th July, 1900.] 

BE it enacted by the Queen's most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as 
follows : — 

L — (1.) From and after the commencement of this Act, the Workmen's Sec. 1. 
Compensation Act, 1897, shall apply to the employment of workmen in agricul- r~: 
ture by any employer who habitually employs one or more workmen in such of 60 k 61 
employment. ^^®** 9- ^7, 

(2.) Where any such employer agrees with a contractor for the execution by tural work, 
or under that contractor of any work in agriculture, section four of the Work- 
men's Compensation Act, 1897, shall apply in respect of any workman employed 
in such work as if that employer were an undertaker within the meaning 
of that Act. 

Provided that, where the contractor provides and uses machinery driven by 
mechanical power for the purpose of threshing, ploughing, or other agricultural 
work, he, and he alone, shall be liable under this Act to pay compensation to any 
workman employed by him on such work. 

(3.) Where any workman is employed by the same employer mainly in 
agricultural but partly or occasionally in other work, this Act shall apply also to 
the employment of the workman in such other work. 

The expression '* agriculture " includes horticulture, forestry/ and the use of 
land for any purpose of husbandry, inclusive of the keeping or breeding of live 
stock, poultry, or bees, and the growth of fruit and vegetables. 

* FOBESTBT. 

Felling of trees by wood merchant is not Meally v. MacGovxin (S.), p. 150. 

2. This Act may be cited as the Workmen's Compensation Act, 1900, and Short title. 
shall be read as one with the Workmen's Compensation Act, 1897, and that Act 

and this Act may be cited tagether as the Workmen's Compensation Acts, 1897 
and 1900. 

3. This Act shall come into operation on the first day of July one thousand Commence- 
nine hundred and one. '"«°* <^' ^^*- 
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PRACTICE. 

Security for costs — Trades Union. MacLaughXin v. Clayton (E.X p. 9. 

Security for costa. HaU v. Snowdm, Hubbard S Co., No. 1 (E.), pp. 11, 12. 

Security for costs. Stormont v. Workman, Clark S Co,, Ltd, (I.), p. 18. 

Security for costs. Skeggt v. Kun (No. 1) (E.), p. 26. 

Security for costs. Haddock v. Humphreys (No. 1) (K), p. 40. 

Security for costs. Harwood v. Abrahams (E.), p. 120. 

Expenses — Remit for restatement of case. Murnin v. Ccdderwood (No. 1) (S-X p. 9. 

Expenses of third party brought into case. CdUaghan v. Maxwdl (S.), pp. 51, 52. 

Expenses of adjustment of stated case. Cooper S Co, v. Maegovem (No. 2) (S.), p. 145. 

Appeal in forma pauperU. Medd v. M^lver db Co,, p. 18. 

Appeal in forma pauperis — Workman unable to make affidavit for application for leave 

to appeal, ^keggs v. Keen (No. 1) (E.), p. 25. 
Appeal to Divisional Court from order of County Court Judge on insurers tinder 

Sect 5. Kniveton v. Northern Employers (K), p. 151. 

WORKMEN'S COMPENSATION RULES, 1898. 

Rule 1. Mountain v. Parr (E.), p. 12. 
17. SilveHer v. Cude (E.\ p. 32. 
19. Appleby v. Horseley Co,, Ltd, (No. 2) (E.), p. 29. 
23 (1). Appleby v. Horseley Co., Ltd. (No. 2) (E), p. 29. 
23 (2). Appleby v. Horseley Co., Ltd. (No. 2) (EX p. 29. 
24. Mountain v. Parr (E.), p. 12. 

50. Right to order examination imder First Schedule (3). Osbom v, Vickers, Son 
& Maxim (E.), p. 74. 
„ 64. Mountain v. Parr (E.), p. 12. 

ACT OF SEDERUNT. 

Sect. 3. Third parties brought into case. CalUighan v. Maxwell (S.^ pp. 51, 52, 

Sect. 7 (a). Oral agreement Cochrane v. Traill & Sons (No. 1) (S.), p. 70. 

Sect 7 (a). Oral agreement Cochrane v. Traill S Sons (No. 3) (S-X p. 127. 

Sect 7 (a). Special warrant to record memorandum. Cochrane v. Traill A Sons (No. 2) 

(S.X p. 91. 
Sect. 7 (a) (6). Disputed agreement Cammick v. Glasgow Iron and Steel Co, (S.X 

p. 144. 
Sect. 9. Arbitrator's decision must be stated. Murnin v. Cdlderwood (No. 1) (S.X 

p. 9. 
Sect 9 (a) (c) {h). Refusal to state case, Hobbs S Samuels v. Bradley (S.X p. 68. 
Sect 9 (^X Refusal to state case. Glasgow S South-Western BaUufay Co. v. Laidlauj 

(S.X p. «1. 
Sect. 9 {g). Remit for restatement raising new question refused. Roe v. Fraser (S.X 

pp. 33, 34. Macdonald v. Hobbes dt Samuel (S.X pp. 40, 4U 
Schedule B. Form of case. Rae v. Fraser (S)., p. 34. 
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About. See On, Ik, or About. 

Accident- 
Latent gout brought on by 

badly aimed blow, 
Rupture of diBeased blood- 

vessels, 
Inflammation caused by red lead 

on blistered fingers, 
Rupture through lifting frozen 

planks, 

Strain, 

Blood poisoning, 

Rupture of muscles, . 

Must arise out of and in course 
of employment. 

Must be fortuitous and unex- 
pected. 



Question of fact, 
Notice of, not a claim, 



Form of notice, . 



Delay in giving notice of, . 



Notice of, to employer does not 
bar action if action against 
actual wrong- doer, 



Sect. 1 (1), p. 165, 

Sect. 1 (1), p. 165, 

Sect. 1 (1), p. 165, 

Sect. 1 (1), p. 165, 

Sect. 1 (1), p. 165, 
Sect 1 (1), p. 165, 

Sect. 1 (1), p. 165, 

Sect. 1 (1), p. 165, 

Sect. 1 (1), p. 165, 



2nd Sched. (4), p. 188, 
Sect. 2 (1), p. 169, . 



Sect. 2 (2), p. 170, 



Sect. 2 (1), p. 169, . 



Sect. 2 (1), p. 169; 
Sect. 6, p. 174, 



Lloyd V. Sugg (E.), p. 44. 
Hensey v. White (E.), p. 45. 

Walker v. Lilleehall Coal Ck). (E.), 
p. 47. 

Timmins v, Leeds Forge Co. (E.), 
p. 90. 

Roper V, Greenwood (E.), p. 102. 

Thompson v. Aahington Coal Co. 
(B.), p. 110. 

Boardman v, Scott & Whitworth 
(E.). p. 187. 

Smith V. Lancashire and York- 
shire Railway (E.), p. 2. 

Hensey v. White (E.), p. 45; 
Walker v. Lilleehall Coal Co. 
(B.), p. 47 ; Boardman v. 
Scott k Whitworth (E.), p. 187. 

Roper V, Greenwood (E.), p. 102. 

Bennett v. Wordie (S.), p. 25 ; 
Mamo V. Workman, Clark k 
Co. (I.), p. 48 ; and see Powell 
i;. Main Colliery Co. (K), pp. 
70, 83. 

Bennett v. Wordie (S.), p. 25 ; 
Great North of Scotland Rail- 
way V. Fraser (S.), p. 122 ; 
Powell v.Main CoUieiy Co. (E.), 
pp. 70, 88 ; Mamo v. Work- 
man, Clark k Co. (I.), p. 48. 

McLean v. Carse k Holmee (S.), 
p. 26 ; Shearer v. Miller (S.), 
p. 48. 

Perry v. Clements (E.), p. 119. 
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Accidant — continued. 

WheD no notice, workman oui- 
not take adrantage of abeenoe, 

Act of Sederunt— 

Third party, expenaee of, . 

Oral agreement, 

Special warrant to record 

memorandum, 
Difpated agreement, . 

Arbitrator's decision mnst be 

set out in appeal case, 
Refusal to state case, remit, 

Refusal to state case, upheld, 

Remit for statement raising new 
question refused. 

Form of case, .... 

Action for Damages- 
Failure to apply for compensa- 
tion in unsuccessful, 

Power to award plaintifif costs in 
unsuccessful, 

Incompetent under Workmen's 
Compensation Act, 

Barred by receipt of compensa- 
tion. 



Sect 2 (1), p. 169; Osbom r. Vickers (E.). p. 7i. 
lstSohed.(8),p. 185, 



A of S., Sect 8, 
A of S., Sect 7 (a), . 
A of S., Sect 7 (a), . 
A. of S., Sect 7 (a), (6), 
A of &, Sect 9, 
A. of S., Sect. 9 (a), 
A. of S., Sect 9 (6), . 
A of S., Sect 9 (9), . 



A. of S., Schedule B, . 



Sect 1 (2), (6), 2 (4), 
pp. 167, 170, 

Sect 1 (4), p. 168, 



Sect 1 (8), p. 168, 

Sect 1 (2), (6), p. 167 ; 
Sect 1 (8), p. 168, 



How turned into arbitration, . Sect. 1 (4), p. 168, 



Adapting for Sale— 

Ck>rporation sewage works, 

Admission of Liability- 
Bars employer from pleading 

time limit 
Waiver of letters of administra- 
tion. 

Agreement- 
Bars action for damages, . 

Bars arbitration. 

Bars employer pleading time 
limit, 



Sect 7 (2), p. 176, 



Sect 2 (1), p. 169, 



Callagfaan v. Maxwell (S.)f pp- 51, 

52. 
Cochrane r. Traill (Na 1)» (S.), 

p. 70 ; (No. 2), (S.), p. 127. 
Cochrane v. Traill (Na 2), (&), 

p. 91. 
Gammick v. Glasgow Iron and 

Steel Co. (a), p. 144. 
Mumin r. Calderwood (No. 1\ 

(S.), p. 9. 
Hobbs ft Samuels v. Bradl^ (S.y, 

p. 68. 
Glasgow and South- Western Rail- 
way V. Laidlaw (S.), p. 61. 
Rae V. Fraser (S.), pp. 83, 84 ; 

M*Donald v. Hobbes & Samuel 

(S.), pp. 40. 41. 
Rae V. Fraser (S.), p. 34. 



Edwards v. (^k>dfrey (E.), p. 28 ; 

Baird v, Higginbotham (S.), 

p. 116. 
Skeggs V. Keen (No. 2), (E.), 

p. 80 } Cattermole v, Atlantic 

Transport Co. (K), p. 143. 
Cochrane v. Traill (No. 1), (S.), 

p. 70. 
Campbell v. Caledonian Raflway 

(S.),p.27 ; Hunter V. Dungarvil 

Coal Co. (S.), p. 91 ; Little r. 

MacLennan, p. 48. 
Henderson r. Glasgow Corpoira- 

tion (S.), p. 86. 

Henderson v. Glasgow Corpora- 
tion (S.), p. 85. 

Wright V. Bagnall (E.), p. 72. 



Ist Sched. (4), p. 185, Clatworthy v. Green (E.), p. 156. 



Sect 1 (8), p. 168, . 

Sect 1 (3), p. 168; 

2nd Sched. (8), p. 189, 

Sect 2 (1), p. 169, . 



Hunter v. Dungarvil Coal Co. 

(S.), p. 91. 
Dunlop V. Rankin & Blackmore 

(S.), p. 145. 
Wright V, Bagnall (E.), p. 72. 
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Agreement — twnjtin utd, 

Exittence of, question of fact, . Sect. 1 (8), p. 168 ; 

2ndSchecL(8),p.l89, 



Binding, though based on 
erroneous medical report, 

Application to register memor- 
andum of, must be made with' 
in six months, 

Registration of yerbal agree- 
ment, 

Regirtration of memorandum 
after resumption of work, 

Genuineness of memorandum, 
appeal from Sheriff, 

Registration of award, 



Sect 1 (8), p. 168, . 
2nd Sched. (8), p. 189, 



Sect 1 (8), p. 168 ; 

2ndSched.(8),p.l89; 

(U) (6), p. 191, 
2nd Sched. (8), p. 189 | 

(14) (6), p. 191, 
2nd Sched. (8), p. 189, 



2nd Sched. (8), p. 189, 



Enforceable as a County Court 2nd Sched. (8), p. 189, 

judgment, 
Of terrice, .... Sect 7 (2), p. 180, . 



Wright V. Bagnall (E.), p. 72 ; 
Carmiohael v. Glasgow Iron 
and Steel Co. (S.), p. 144. 

Doman v. Allan (S.), p. 102. 

Mamo v. Workman, Clark h Co. 

(No. 2), (T.), p. 48 ; wnXra^ 

Cochrane r. Traill (No. 1), (S.), 

p. 70. 
Cochrane v. Traill (S.), pp. 70, 

127. 

Cammick v. Glasgow Iron and 

Steel Co. (S.), p. 144. 
Cochrane v. Traill (No. 2), (S.), 

p. 91 ; Cammick v, Glasgow 

Iron and Steel Co. (S.), p. 144. 
Bailey r. Plant (No. 2), (R), p. 

118. 
Bailey v. Plant (No. 1), (E.), p. 99. 

Macgregor v. Dansken (S.), p. 6. 



Agricultural Labonrer— Agriculture. See Act of 1900, p. 198. 



Aid of Mannfactiirixig Process— 

Mechanical power for sharpen- Sect 7 (2), p. 176, 
ing tools, 



Petrie t>. Weir (S.), p. 81. 



Alteration- 
Building, . 



... 



. Sect. 7 (1), p. 174, . 



Removing plant from engineer- 
ing work. 

Amendment- 
Remit of stated case to Sheriff 
for. 



Sect. 7 (2), p. 178, 



Hoddinott v. Newton, Chambers 

&Ca (B.), pp. 16,104. 
Rae r. Eraser (S.X p. 88. 



Act of Sederunt, Sect. 
M8), 



Amount of Compensation. See Ck>ifPEN8ATioN. 



Rae v. Fraser (S.), pp. 88, 84; 
M'Donald v, Hobbes (S.), pp. 
40, 41. 



Ancillary or Incidental to— 

Railway, erection of signals. 



Sect 4, p. 172, . 



Railway, reconstruction of Sect 4, p. 172, . 

station, 
Railway, construction of retain- Sect 4, p. 172, . 

ing wall. 
Railway, carting goods, . . Sect 4, p. 172, . 



Factory, carting goods, 



Sect. 4, p. 172, . 



Electric tramway, erection of Sect 4, p. 172, . 
plant, 



Bums V. North British Railway 
(S.), p. 59. 

Pearce v. London and South- 
western RaUway (E.), p. 78. 

Dundee k Arbroath Railway v. 
Carlin (S.), p. 120. 

GreenhiU v, Caledonian Railway 
(S.), p. 67. 

Bee V. Ovens (S.), p. 62 ; Cooper 
V, MacGovem (S.), p. 137. 

Brennan v. Dublin United Tram- 
ways (I.), p. 79. 
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Ancillary or Incidental to— «<m<»i»Ked. 

Textile factory, repairing Sect 4, p. 172, 

maohinery, 
Builder, demolition, . 
Builder, erecting iron roof, 
Tailors' faotory, cleaning 

windows, 



Sect 4, p. 172, 
Sect 4, p. 172, 
Sect. 4, p. 172, 



Wrigley v. Bagley k, Wright (£), 

p. 118. 
Knight V, Cabitt (E.), p. 132. 
Bush V. Hawes (E.), p. 189. 
Dempster r. Hunter (S.), p. 149. 



Aniwer— 

EflFect of not filing, . 



. W.C.A., Roles 17, . Silverton v. Cade, (E.), p. 32. 



Any other Work- 
Repairing road with steam roller, Sect 7 (2), p. 176, 

Testing machinery moTed by Sect 7 (2), p. 176, 
steam, 

Need not be ^u$cUm generii Sect. 7 (2), p. 176, 
with works previously men- 
tioned, 

Appeal— 

In forma pauperii, . . 



B(Oddlemifls v. Berwick Coanty 

Oooncil (S. ), p. 49. 
Purves V, Stem (S.), p. 78 ; Reid 

V, Fleming (S.), p. 125. 
Oosgrove v. Partington (E.), p. 

96. 



Security for Costs, . 



• 



On question of law only, not on 
question of fact, 



Scot 1 (3), p. 168 ; 2nd 
Sched. (4), p. 188 ; 
2nd Sched. 14 (o), 
p. 191, 



See also Question of Fact, Qusstion 

Inference of fact reviewable, . 2nd Sched. (4), 188, . 
Appeal generally, right of, 2nd Sched. (4), p. 188, 



Against refusal of County Court 
Judge to direct payment into 
Post Office Savings Bank, 

Competent in common form, in 
application to Sheriff for 
special warrant to record 
memorandum. 

Fresh facts may not be raised 
on, remit refused. 



Sect. 5(1), p. 178; 2nd 
Sched. (4), p. 188, 

2nd Sched. (8), p. 189 ; 
(14)(c). p. 191; Act 
of Sederunt, Sect. 7, 

Act of Sederunt, Sect 
9. 



Medd V. M*Iver (No. 1), (E), p. 
18 ; Skeggs v. Keen (No. 1), 
(E.), p. 25. 

MacLaughlin r. Clayton (E.), p. 
9 ; Hall v. Snowden, Hubbard 
k Co. (No. 1), (E.), p. 11 ; 
Skeggs v. Keen (No. 1), (E.), 
p. 25 ; Haddock v. Humphreys 
(No. 1), p. 40 ; Harwood v. 
Abrahams (E), p. 140 ; Irish 
practice, Stormont v. Workman, 
Clark & Co. (I.), p. 18. 

Smith V. Lancahhire and York- 
shire Railway (£.)* p. 2 ; 
Durham v. Brown (S.), pp. 8, 
4 ; Chander v. Smith (E), p. 
88 ; McMillan v. Barclay, Curie 
k Co. (a), p. 42 ; Dailly v. 
Watson (S.), p. 81. 

OF Law. 

Holmes v. Mackay (E.), pp. 20, 21. 

Leech v. Life and Health Assor- 
anoe Association, p. 112. 

Leech v. Life and Health Assur- 
ance Association, p. 112. 

Cochrane v. Traill (No. 2), p. 91, 
controy Cammick v. Glasgow 
Iron Co. (S.), p. 144. 

Rae V. Fraser (S.), pp. 88, 84; 
MacDonald v, Hobbes k 
Samuel (S.), pp. 40, 41 ; Hobbs 
k Samuels v. Bradley (S.), p. 68. 
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Appeal — continued. 

From Court of Sesrion to House 2nd Sched. (14) (c), 

of Lords, incompetent, p. 191, 

Right of, to Divisional Conrt, . Sect. 5, p. 178, . 

Against order npon insurer, . Sect. 5, p. 178, . 

Application— See Casb. 

To register memorandum of 2nd Sched. (8), p. 189, 
agreement is a " proceeding" 
and must be made within six 
months, 

Apprentice- 
Is included, .... 

Loss of prospective rise in. 1st Sched. (2), p. 185, 

wages, 
Value of Tuition, 

Arbitration- 
Excluded by Agreement, . 



Sect. 7 (2), p. 180, 



1st Sched. (2), 185, 



. Sect. 1 (3), p. 168; 
2nd Sched. (8), p. 189, 

Action for damages excludes, . Sects. 1 (2), (6), 4, 

" If any question arises," oondi- Sect. 1 (8), p. 168, 

tion precedent to arbitration, 

Proceedings under Act must be Sect. 1 (3), p. 168, 

by, 

Arbitrator- 
County Court Judge acts as. 



In application to record memor- 
andum, Sheri£f does not act as, 

Cannot grant new trial. 



2nd Sched. (2), p. 188, 
(4), p. 188, 

2nd Sched. (8), p. 189, 
Act of Sederunt, 
Sect. (7), 

2nd Sched. (2) (4), p. 
188. 
Cannot decern by default, duty Sect 1 (8), p. 168 ; 
of, 1st Sched. (12), 

p. 187 ; 2nd Sched. 
14 (c), p. 191, 

A^isiAg ont of the Employment, See Emplotmbnt. 
Average Weekly Earnings, how calcnlated^ 

Time ofif not deducted, . . 1st Sched. (1) (6), 

p. 188, 

Change of grade disregarded, . 1st Sched. (1) (6), 

p. 183, 

When break in employment period Ist Sched. (1) (a), (i), 
prior to break disregarded, p. 182, 

When employment hourly, 1st Sched. (1) (6), 

p. 188, 
Ascertained by dividing earnings 1st Sched. (1) (a), (i), 
by number of weeks employed, p. 1 82, 



Mackinnon v. Barclay, Curie k 

Co. (S.), p. 118. 
Morris v. Northern Employers 

(E.), p. 154. 
Kniveton v. Northern Employers 

(£.), p. 151. 

Mamo V. Workman, Clark & Co. 
(No. 2), (I.), p. 48; contra, 
Cochrane v. TraUl (No. 1), (S.), 
p. 70. 

Macgregor v. Dansken (S.), p. 6. 
Pomphrey v, Southwark Press 

(E.), p. 100. 
Ibid, 

Dunlop V, Rankine k Blackmore 

(S.), p. 145. 
Edwards v, (Godfrey (E.), p. 23. 
Ellis V. Longden (E.), p. 140. 

Cochrane v, Traill (&), (No. 1), 
p. 70. 

Mountain v. Parr (E.), p. 12. 

Cochrane v. Traill, No. (2), (S.), 
p. 91 ; contra, Cammick v, Glas- 
gowlron Co. (S.), p. 144. 

Mountain v. Parr (E.), p. 12. 

United Collieries v. Gavin (S.), 
p. 41. 



Keast V. Barrow Hematite Steel 

Ca (B.), p. 5. 
Price V. Marsden (E. ), p. 6. 

Appleby v. Horseley Co. (£.), 

p. 28 ; Jones v. Ocean Coal 

Co. (K), p. 19. 
Hewlett V, Hepburn (E.), p. 48 ; 

Small r. M*Cormick (S.), p. 27. 
Small V, M'Cormick k Ewing 

(S.), p. 27 ; Niddrie, &c, Co. 

V, Peacock (S.), p. 148 ; M*Hugh 

V. Barclay, Curie k Co. (S.), 

p. 159. 
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AT«rag6 Weekly Earnings, how ealcnlated— <»i»it}itie(f . 



When lest thAn two w«elci' 
emplojrmeDt, 



Itt Sohed. (1) (a), (i), LyiooB v. Knowles and Staartir. 
p. 182 ; 1 (6), p. 188. Nixon & Bruce (E.), pp. 61, 74, 

and 107. 
76«f., ... * /dici., Ayers v. Backeridge (£.). 

p. 129. 
Two incomplete weeks, one let Sohed. (1) (a), (i), Doyle v. Beattie (S.), p. 88. 

before and one after accident, p. 182, 

Employment daring parts of two lot Sched. (1) (a), (i), Ruaeell v, MaoGlnskey (S.), p. 89. 
weeks, total earnings divided p. 182, 

by two, 
Six time4 daily earuing« taken, 



When less than one week, 



Ist Sched. (1) (a), (i), 
p. 182, 



Wheale v. Rhymney Iron Ca 
(£.), p. 180 ; Jones v. Bh3nnn^ 
Iron Co. (E.), p. 181 ; Walten 
r. Glov«r, Clayton k, Co. (E.), 
p. 189. 
Actual wftges for one week 1st Sohed. (1) (6), Nelson r. Kerr (S.), p. 121. 

Uken, p. 183, 

Employment for two nights a- 1st Sched. (1) (6), Hathaway v. Angus PrintiiigCo. 

p. 183, 



When no wages earned, 
Casual labourer, 



(E.), pp. 96, 97. 
Ist Sched. (1) (a), (i), Leonard r. Baird (S.), p. 122. 

p. 182, 
1st Sched. (1) (6), BartleU v. Tutton (E.), p. 184. 



p. 188, 
Wsges from other employers 1st Sched. (1) (6), Hathaway v. Argus Printing Co. 

p. 183, 



disregarded, 

Apprentices' food, &c., 

Apprentices' tuition, . 
Lamp oil supplied to miner, 



(£.), p. 97 ; Bartlett v, Tutton 

(E), p. 184. 
1st Sched. (1) (a), (i), Pomphrey v. Southwark Press 

(E.), p. 100. 
76irf. 
Houghton p. Sutton, Heath and 

Lea Green Colliery (E), p. 101. 



p. 182, 
Ibid.^ .... 
1st Sched. (1) (a), (i). 



p. 182, 

Unpaid assistance by miner's son, 1st Sched. (1) (a), (i), Nelson v. Kerr (S.), p. 121. 

p. 182, 
let Sched. (1) (6), Gibb v, Dunlop k Ca (S.), 
p. 183, 



Second injury after weekly pay- 
ments for first. 
Employment for part of one day, 



p. 160. 

1st Sched. (1) (6), Grewar v. Caledonian Railway 

(S.), p. 159. 



p. 183, 

Trade not calendar week meant, 1st Sched. (1) (6), Fleming v, Lochgelly Iron Ca 

p. 188, (S.), p. 158 1 Wheale v, Rhym- 

ney Iron Co. (E.), p. 130. 

See also Eabninqs, Employu, and Emplotmknt. 
Award- 
Enforcement of, as County Court 2nd Sched. (8), p. 189, Bailey r. Plant (No. 1), (E), p. 99. 

plaint, 
Form of, to preserve workmau's 1st Sched. (12)» p. 187, Irons v. Davis (E.), pp. 22, 28 ; 



right in event of future in- 
capacity, 



Registration of, . 



Chandler v. Smith (E.), pp. 38, 
39 ; Freeland v. Macfarlane, 
Lang k Co. (a), pp. 71, 72; 
Powell DufiFryn Steam Coal Ca 
r. Edwards (£.), p. 90 ; Pom- 
phrey V. Southwark Press (E), 
pp. 100, 101. 
2nd Sched. (8), p. 189, BaUey v. Plant (No. 2), p. 118. 
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Baakruptcy of Employer— 

Reeolution to wind up Company, Sect. 5 (1)» p. 173, 

Refusal of Count j Court Judge Sect 5 (1), p. 173, 
to direct payment into Poet. 
Offioe Savings Bank, 

Bar. See AORBEMBMT, Ck>MPENSATION. 

Barmaid— 

In railway refreshment room, . Sect* 7 (2), p. 176, 

Bastard- 
Illegitimate child cannot claim Sect. 7 (2), p. 180, 
for loss of mother, 

Bees- 
Keeping of, .... Act of 1900, Sect. 1 (3), 

p. 198. 

Benefit Accruing through Death- 
Money coming to widow through Sect. 7 (2), p. 180, 
death of husband, 

Blood Poisoning- 
Caused by coal working into Sect. 1 (1), p. 165, 
miner's knee, 

Breeding of Stock, . . Act of 1900, Sect. 1 (8), 

p. 193. 

Buildel^- 

Demolition part of business of, . Sect. 4, p. 172, . 
Erecting iron roof not part of Sect. 4, p. 172, . 
business of, 

Building— 

HeigU of— 
Question of fact, . . • Sect. 7 (l)f p. 174, , 



Method of measurement, . . Sect. 7 (1), p. 174, 



Partly under ground,. 
Intended to exceed 80 ft. in 

height. 
When mechanical power used, 

height immaterial, 
Originally over 30 ft. in height, 

demolition of, 
Demolition of premises partly 

over and partly under 80 ft. 

in height, 
Reduced to less than 80 ft., but 

party wall left standing, 
Height not alleged in parti- 
culars, 



Sect. 7 (1), p. 174, . 

Sect. 7 (1), p. 174, . 

Sect. 7 (1). p. 174, . 

Sect. 7 (1), p. 174, 

Sect. 7 (1), p. 174, . 



Kniveton v. Northern Employers 
(E.), p. 161. 

Leech v. Life v. Health Assur- 
ance Association (£.), p. 112. 



Milner v. Great Northern Rail- 
way, p. 60. 

Clement v. Bell (S.), p. 80. 



Price v.Penrikyber Co. (E.),p. 186. 



Thompson v, Ashington Coal Co. 
(K), p. 110. 



Knight V. Cubitt (E.), p. 132. 
Bush V, Hawes (E.)» p. 139. 



Halstead v. Thomson (S.), p. 115 ; 
Knight V. Cubitt (B.), pp. 182, 
183 ; MacGrath v. Neill (E.), 
p. 135. 

Hoddinott v. Newton, Chambers 
& Co. (K), pp. 17, 104 ; Hal- 
stead r. Thomson (S.), p. 115 ; 
MacGrath v, Neill (E.), p. 135. 

MacGrath v. Neill (E.), p. 185. 

Billings 1;. Hollo way (E.), p. 1. 

Mellor V. Tomkinson (E.), p. 5 ; 

Murnin v. Calderwood (S.),p. 26. 
Mumin v. Calderwood (Na 2), 

(S.), p. 26. 
Rixson V. Pritchard (E.), p. 61. 



Sect. 7 (1), p. 174, . Knight v. Cubitt, pp. 182, 188. 
(W.C.A., Rule 17), . Silvester v. Cude (E.), p. 82. 



ao4 INDEX. 

Building — continued 

ConttnuUon — 

WhAt ii, Sect. 7 (1), p. 17i, . Hoddinott v, Newton, Chunben 

(E.), pp. 16, 104. 

Addition of strengthening stftya, Sect. 7 (1), p. 174, . Hoddinott v, Newton, Chamben 

(E.), pp. 16, 104. 

Aooident during removal of Sect. 7 (1), p. 174, Fride v. Fenton (E.), p. 66. 

mmflfold, 

Painting, Sect 7 (1), p. 174, Wood v, Walsh (E.), p. 16 ; 

Hobbs & Samuels v. Bradley 

(S.), pp. 68, 69. 

By scaffolding though not in use Sect 7 (1), p. 174, . Halstead v. Thomson (3.), p. 115. 

at time, 

Question of fact or law, . 2nd Sched. 14 (c), Hobbs & Samuels i*. Bradley (S. \ 

p. 191, pp. 68, 69. 

Machinery used in construction Sect. 7 (2), p. 176, . MacNicholas v, Dawson (E.)f 

of building, p. 11. 

Alteration, Sect. 7 (1), p. 174, . Hoddinott v, Newton, Ohambers 

(E.), pp. 16,104. 
Repair — 

What is, Sect. 7 (1), p. 174, . Hoddinott v. Newton, Chambera 

(E.), pp. 16, 104. 

Addition of strengthening stays, Sect. 7 (1), p. 174, . Ihid. 

Painting, Sect 7 (1), p. 174, . Wood v. Walsh (E.), p. 15. 

Whitewashing and painting, . Sect. 7 (1), p. 174, . Dredge v. Conway (E.), p. 115. 
Demolition — See Building — Hsioht. 
By meam of Scaffolding — See Soaffoldino. 
Machinery f being used — 

Height inmiaterial, . . Sect. 7 (1), p. 174, . Millar v. Tomkinson (K), p. 5 ; 

Mumin v. Calderwood (No. 2) 

(S.), p. 26. 
See Undibtakeb. 

Burial Expenses— 1st Sched. l (a), (ii), Bevan V. CrawBhay Bros. (E.), 

p. 188; (l)(a), (iii), p. 129. 

p. 183, 
Business. See Ancillary and inoiobntal to. 

Carter— 

Loading cart in street near Sect. 7 (1), p. 174, . Powell v. Brown (E.), p. 8. 
factory, 

Injured a mile and a-half from Sect. 7 (1), p. 174, . Lowth v, Ibbotson (E.), p. 18. 
factory, 

Injured two miles from factory, Sect. 7 (1), p. 174, . Bell & Syme v. Whitton (S.), 

p. 81. 
Injured 110 yards from factory, Sect. 7 (1), p. 174, . Fenn v. Ikliller (E.), p. 65. 
Railway carter stopping bolting Sect. 7 (1), p. 174, . Devine v. Caledonian Railway, 
liorse, p. 37. 

Contractor's carter at factory, . Sect. 4, p. 172, . . Bee v. Ovens (S.), p. 62. 

CJontractor's carter at railway Sect. 4, p. 172, . . Greenhill v. Cal. Railway (S.), 

station, p. 67. 

Horse bolting near nulway Sect. 7 (1), p. 174, . Cal. Railway v Bathgate (S.), 

staUon, p. 146. 

Railway carter at factory, . Sect. 7 (1), p. 174, . Cooper v. MacGkvern (S.), ppw 

137, 188. 
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Cartage Oontractor— 

Occupier of factory liable for 
injury to servants of, 



Carting- 
Fart of factory business, . 



Part of railway business, . 

Case, Stated- 
Form of, to state Sheriff's deci- 
sion on questions of law 
raised, 
Form of, not to contain note by 
Sheriff, 

Remit to Sheriff for amendment 
raising new question, refused, 

Refusal of Sheriff to state, 
upheld, 

Refusal of Sheriff to state, 
remit to state, 



Refusal of Sheriff to state par- 
ticular question upheld, 
Expenses of adjustment of. 

Casual Labourer- 
Is included, .... 
Average weekly earnings of. 

Average weekly earnings of. 

Casual Work- 
Done for same employer, . 

For other employers. 

Children- 
Illegitimate, cannot claim for 
loss of mother. 

Claim— 

Of dependant dying after merely 
giving notice of accident does 
not pass to legal personal 
representative, 

Claim for Compensation- 
Form of, ..... 
Held to mean judicial claim, . 



Sect 4, p. 172, . 



Sect. 4, p. 172, . 



Sect. 4, p. 172, . 



2nd Sohed. 14 (e), p. 
191; Act of Seder- 
unt, Sect. 9, 

2nd Sohed. 14 (e), p. 
191 ; Act of Seder- 
unt, Sched. B, 

Act of Sederunt, Sect. 

9(8), 

2nd Sched. 14 (0), p. 
191; Act of Seder- 
unt, Sect. 9 (A), 

2nd Sched. 14 (0), p. 
191 ; Act of Seder- 
unt. Sect. 9 (a), (c), 

2nd Sched. 14 (c), p. 
191, 



Sect. 7 (2), p. 180, . 
1st Sched. (1) (6), p. 

188, 
1st Sched. (1) (a), (i), 

p. 182, 

1st Sched. (1) (6), p. 

183, 
/6ui., .... 

Sect 7 (2), p. 180, . 



Sect 7 (2), p. 180, 



Bee r. Ovens (S.), p. 52 ; Cooper 
r. MacGovem (No. 1), (S.), p. 
187 ; Greenhill v. Cal. Railway 
(S.), p. 67. 

Bee V. Ovens (S.), p. 52 ; Cooper 
V. MacGovem (No. 1), (S.), p. 
187. 

Greenhill v. Caledonian Railway 
(S.), p. 67. 

Mumin v. Calderwood (No. 1), 
(S.), p. 9. 

Raev. Fra8er(S.), p. 34. 



Rae V. Fraser (8.), p. 34; 
M'Donald v. Hobbes & Samuel 

(S.), p. 41. 
Glasgow h. South- Western Rail- 
way V. Laidiaw (S.), p. 61. 

Hobbs h Samuels v. Bradley (S.), 
p. 68. 



Henderson v. Corporal ion of 

Glangow (S.), p. 86. 
Cooper t>. MacGovem (No. 2), 

(S.), p. 145. 

Small V, M'Cormick (S.), p. 27. 
Bartlett v. Tutton (£.), p. 184. 

Small V, M*Cormick (S.), p. 28. 



Hathaway v. Argus Printing Co. 

(E.), p. 96. 
Bartlett v. Tutton (£.), p. 184. 

Clement v. Bell (S.), p. 30. 



O'Donovan v. Cameron (I.), p. 94. 



Sect. 2 (1), p. 169, 
Sect. 2 (1), p. 169, 



Bennett v. Wordie (S.), p. 25. 
Mamo V. Workman, Clark (No^ 
1), (L), p. 48. 
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Olaim for Oompenaation— ooiu»nfi€d 



Does not mean oommenoement 
of judicUl proceedings, 

Application to SheriflF under 2nd 
Sched. (14), (e), is a form of. 

Most be made within six months, 



Sect. 2 (1), p. 169, 
Sect. 2 (1), p. I(i9, 
Sect. 2 (1), p. 169, 



Time limit not waited by Sect 2 (1), p. 169, 

weekly payments by insurers. 

Made on last day of six months, Sect. 2 (1), p. 169, 

Agreement to pay extends time, Sect 2 (1), p. 169, 

Olaims for Indemnity- 
Notice of, required, . . . Sect 4, p. 172, . 



Notice of, . 



Sect 4, p. 172, . 



Goal 

Defined, 

Railway connecting pits with 
dep6t not part of. 

Includes siding, .... 



Sect 7 (2), p. 178. 
Sect 7 (2), p. 178, 



Sect 7 (2), p. 178, 



And see Obdeb and Mini. 

Ck>mmittal Order— 

For non-payment of compensa- 2nd Sched. (8), p. 189, 
tion. 



Oommittee— 

Of employer and workmen, 



2nd Sched. (1), p. 188. 



Common Law Action- 
Failure to apply for compensa- Sects. 1 (2), (6), and 
tion in, unsuccessful, (4), pp. 167, 168, 

Effect uf accepting compensa- Sect 1 (2), (6), p. 167, 
tion on, 



Power to award plaintiff costs Sect 1 (4), p. 168, 
in. 

Compensation- 
Application for, in unsuccessful Sect 1 (2), (6), and 
action for damages, (4), pp. 167, 168, 

When application to assess must Ibid,^ .... 

be made. 

Or damages — election, . . Sect. 1 (2), (6), and 

(4), pp. 167, 168, . 



Powell v. Main Colliery Co. ( E.), 
pp. 70, 88. 

Great North of Scotland Kailway 
Co. r. Fraser (S.), p. 122. 

Bennett v. Wordie (S.), p. 26; 
Mamo V. Workman, Claric 
(Noe. 1 & 2), (L), p. 48; 
Powell V. Main Colliery Co. 
(£.), pp. 70, 83. 

Randall r. Hill's Dry Dock and 
Engineering Cu. (£.), p. 76. 

Great North of Scotland Rail- 
way V. Fraser (S.), p. 122. 

Wright f. Bagnall (EL), p. 72. 

Appleby v. Horsely Co. (No. 2), 

(S.), p. 29. 
Callaghan v. Maxwell (S.), p. 

52. 



Tumbull V. Lambton Collieries 
Co. (E.), p. 77 ; Patou r. 
Summerlee Iron Co. (S.), p. 162. 

Monaghan v. United Collieries 
(S.), p. 103. 



BaUey v. Plant (No. 1), (E.), 
p. 99. 



Edwards v. Godfrey (E.), p. 23 ; 

Baird v. Higginbotham (S.), 

p. 116. 
Campbell v. Caledonian Railway, 

p. 27 ; Little v. MacLellans 

(S.), pp. 48, 49; Hunter ». 

DungarvU Coal Co. (S.), p. 91. 
Skeggs V. Keen (No. 2), (E.), p. 

80 ; Cattermole v, Atlantic 

Transport Co. (E.), p. 143. 

Edwards v. Godfrey (£.), p. 23 ; 

Baird v, Higginbotham (S.)» 

p. 116. 
iWd. 

Campbell r. Caledonian Railway 
(S.), p. 27 ; Little v, MacLellans 
(S.), p. 48. 
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Oompensation— continwcd. 

Wages not claimable in addition 

to, 
Agreement to pay, ban employer 

pleading time limit, 
Keceipt of, ban action for 

damages, 
Verbal agreement sufficient, • 

Amount, partial incapacity. 



Sect. 2, Ist Sched. Elliot t*. Higgins (E.), p. 152. 

(1) (6), p. 183, 
Sect. 2 (1), p. 169, , Wright v. BagnaU (E.), p. 72. 



Maximum limit of, to depend- 
ants, in all cases is £300, 

Minimum limit of to total 
dependants is £150, 

Due to dependants of workman 
killed before earning wages, 

Right to does not depend on 
length of service. 

Where no present loss of wages, 
form of award to keep claim- 
ant's right alive, 



Sect. 1 (2) (6), and (3) 

pp. 167, 168, 
2nd Sched. (8) (14), 

pp. 189, 191, 
Ist Sched. (1) (6) and 

(2), pp. 183, 185, 



1st Sched. (1) (a), (i), 

p. 182, 
Ist Sched. (1) (a), (i), 

p. 182, 
1st Sched. (1) (a), (i), 

p. 182, 

Ihid,y .... 



Sect. 1 (2) (a), p. 166; 
1st Sched. (2),p. 185 
(12), p. 187, 



Sect 3, p. 171 ; Sect. 
9, p. 181. 



Hunter v. Dungarvil Coal Co. 

(S.), p. 91. 
Cochrane v, Traill (No. 8), (S.), 

p. 127. 
Parker v. Dixon Limited (S.), p. 

167 ; Geary v. Dixon (S.), p. 

22 ; Illingworth v. Walmsley 

(E.), p. 69. 
Russell V. MacClusky (S.), p. 89. 

Forrester v. MacCallum (S.), 

p. 111. 
Leonard v, Baird (S.), p. 122. 

Pnd. — Stewart v. Nixon, Lpons 
V. Knowles (E.), pp. 61, 74, 
107. 

Irons V. Davis k Timmins (E.), 
p. 22 ; Chandler v. Smith (K.), 
p. 89 ; Freeland v. Macfarlane, 
Lang (S.), pp. 71, 72; Powell 
Buffryn Steam Coal Co. v, 
Edwards (£.), p. 90; Pom- 
phrey v. Southwark Press (E. ), 
pp. 100, 101. 



Contracts under which workman 
relinquishes right to com- 
pensation. 

See Claim fob CoMPBiifiATioN, Eabnings. 
Oomplaint— 

To Registrar of Friendly Soda- Sect. 3 (4), p. 171. 
ties, 



Oonstrnction— 

Of Building — 
Painting, . 



Sect. 7 (1), p. 174, 



Alteration, .... 

What is, 

Addition of strengthening stays. 
Accident during removal of 

scaffolding, 
By means of scaffolding, scaffold- 
ing not in use. 



Sect. 7 (1), p. 174, 

Sect. 7 (1), p. 174, 

Sect. 7 (1), p. 174, 
Sect 7 (1), p. 174, 

Sect. 7 (1), p. 174, 



Wood V, Walsh, (E.), p. 16; 

Hobbs & Samuels v, Bradley 

(S.), pp. 68, 69 ; Hoddinott v. 

Newton, Chambers (E.),pp. 16, 

104 ; Dredge v, Conway (E.), 

p. 115. 
Hoddinott v. Newton, Chambers 

(E.), pp. 16, 104. 
Hoddinott v. Newton, Chambers 

(E.), p. 104. 
Ibid. 
Frid V. Fenton (E.), p. 66. 

Halstead v. Thomson (S.), p. 115. 
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Oonstrnctioii — twxinwtd, 

Fngineering Work— 
Ramoving pUnt from work, 
Tatting maohinerj, . 



(< 



Any other work," need not be 
eju$dem generU with works 
preWoosly mentioiied, 
OfSiatuU— 
Question of Uw, 



Sect. 7 (2), p. 178, 
Sect 7 (2), p. 178, 

Sect 7 (2), p. 178, 



2nd Sched. (14) (c), 
p. 191, 



Rnbric not put of Act, 



Sect 4, p. 172, . 



Contract. See Ancillary to and Sdb-Contbaotor— 

Under iHiich workman relin- Sect 8, p. 171 ; Sect 
qoishes right to compensation, 



Contract of Sarrioe— 

All kinds included, . 

Contracting Out, 
Contractor— 

Is not a " workman," 



9, p. 181. 

Sect 7 (2), p. 180, 
Sect 8, p. 171. 



Sect 4, p. 172 ; Sect 

7 (2), p. 180, 
Ibid,f . . . . 
Sect 7 (2), p. 180, . 



Slater employed to repair roof, . 

Platers employing labourers, 

Quarrier paying labourers, and Sect. 7 (2), p. 180, 

paid by ton quarried. 
Person supplying labour and Sect 7 (2), p. 180, 

tools for building, 
Supplying agricultural maohin- Act of 1900, Sect 1 

«ry» (2), p. 193. 

See SoB-Ck>NTRAcrroB. 
Costs- 
Security for 



Security for. 



Power to award plaintiff in un- 
successful action for damages, 



Sect 1 (4), p. 168, . 



See Expenses. 



Rae V, Eraser (a), p. 33. 
Punres v, Sterne (S.). p. 78; 

Reid V, Fleming (S.), p. 125. 
Cosgrave v. Partington (£.), 

p. 96. 



Durham v. Brown Brothers (S.), 
p. 4 ; Hobbs & Samuels «. 
Bradley (S.), p. 69 ; DuUy v. 
Watson (S.), p. 81 ; Henderson 
V. Corporation of Glasgow (S-X 
p. 86 ; Hoddinott t*. Newton, 
Chambers & Co. (E.), p. 106; 
Dailly v, Watson, (S.), p. 81. 

Bums V. North British Railway 
(S.), p. 69. 



Macgregor v. Dansken (S.), p. 6. 



Macgregor v. Dansken (S. ), p. 6. 

Ibid. 

M*Cready v, Dunlop (S ), p. 80. 

Bvans v. Penwiltt Dinas Silica 

Brick Co. (K), p. 137. 
Simmons v. Faulds (E.), p. 112. 



MaoLaughlin r. Clayton (E.), 
p. 9 ; Hall v. Snowden Hub- 
bard (No. 1), (E.), pp. 11, 12 ; 
Skeggs V. Keen (No. 1), (E.), 
p. 25 ; Haddock r. Humphreys 
(No. 1), (E.), p. 40 ; Harwood 
V, Abrahams (E.), p. 120. 

Irish practice — Stonnont v. 
Workman, Clark k Co. (L), 
p. 18. 

Skeggs V. Keen (No. 2), (E.), 
p. 80 ; Cattermole r. Atlantic 
Transport Co. (E.), p. 140. 
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Oounty Court Judge— 

In Scotland means Sheriff, 
Sits solely as arbitrator, . 



Cannot grant new trial, . 

Jurisdiction to grant plaintiff Sect. 1 (4), p. 168, 

costs in unsuccessful action for 

damages, 



2nd Sched. (14) (a), 

p. 191. 
2nd Sched. (2), (4), Mountain v. Parr (E.), p. 12. 

p. 188, 
Ibid»f .... 



Ihid, 

Skeggs V. Keen (No. 2), (£.), 
p. 80 ; Cattermole v, Atlantic 
Transport Co. (E.), p. 140. 



No power to impose oonditions, 1st Sched. (8), p. 185, Osbom v. Vickers-Maxim (E.)» 



medical examination. 



p. 74. 



Refusal to direct payment into Sect. 5 (1), p. 173 ; Luck v. Life and Health Assur- 



P.O. Savings Bank, 

Oounty Oourt Judgment- 
Award enforceable as a, . 



2ndSched.(4),p.l88, 
See Shbbiff. 



ance Association (E.)i p. 112. 



. 1st Sched. (8), p. 186,. BaUey v. Plant (No. 1), p. 99. 

Course of Employment — Accident arising in. See Eicplotmbnt. 

Court- 
District where injured, . • 2nd Sched. (9), p. 190, King v. Owen (E.), p. 166. 

Court of Session- 
No appeal to House of Lords 2nd Sched. (14) (c), M'Kinnon v, Barclay, Curie k 

from, p. 191, 

Action in, under W.C. Act Sect. 1 (3), p. 168, 

incompetent, 

Court of Appeal. See Afpisal. 

Crane- 
On quay unloading vessel, . 



Co. (S.), p. 118. 
Cochrane v. Traill (No. 1), (S.), 
p. 70. 



Seaman on quay working, . 



Sect. 7 (1), p. 174, 



Sect. 7 (1), p. 176 ; Woodham v. Atlantic Transport 
Sect. 7 (2), p. 176, Co. (E.), p. 1 ; Lawson v. Atlan- 

tic Transport Co. (E.), p. 56. 
0*Hanlon v. Dundalk and Newry 
Co. (L), pp. 7, 8. 
Turning, by wheel instead of Sect. 1 (2)^ (c), p. 167, Ibid, 

handle. 
Moved by steam, used to de- 
molish building imder 30 ft. 
in height. 



Sect. 7 (1), p. 174, 



Mumin v. Calderwood (No. 2), 
(S.). p. 26.- 



Crown- 
As employer, .... 

Damages- 
Failure to apply for compensa- 
tion in unsuccessful action for, 

Or compensation, election, • 



Action for, barred by receipt of 

compensation. 
Power to award plaintiff costs 

in unsuccessful action for, 



Sect. 8 (1), p. 181. 



Sect. 1 (2), (6), p. 167 
(4), p. 168, 

Sect. 1 (2), (6), p. 167 
(4). p. 168, 

Sect. 1 (2), (6), p. 167, 

Sect. 1 (4), p. 168, . 



Edwards v, Godfrey (K), p. 22 ; 

Baird v. Higginbotham (S.) 

p. 116. 
Campbell v. Caledonian Railway 

(S.), p. 27; Little v. Mac- 

Lennans (S.), p. 48. 
Hunter v. Dungarvil Coal Co. 

(S.), p. 91. 
Skeggs V. Keen (No. 2), (£.), 

p. 80 ; Cattermole v. Atlantic 

Transport Co. (E.), p. 142. 
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Date— 

Of acddent to be given in notice, 
Of termination of weekly pay- 
ment, 

Death— 

GompenMtion for, 

Benefit accruing to dependant 
throngh, 

Remote rtsult of injury, . 



Sect 2 (2), p. 170. 
Ist Sched. (1) (6), p. 
183 ; (12), p. 187, 



l8t Sched (1) (a), (i), 

p. 182. 
Sect. 7 (2), p. 180 ; Ist 

Schedole (1) (a), (i), 

p. 182, 
l8tSohed.(l)(a),p.l82, 



Morton v. Woodward (£.), p. 157. 



Price V. Penrikyber Ca (E.), 
p. 136. 

Dunham v. Clare (Eng.), p. 155. 



Debtor's Act, 1869- 

Enforoing award by means of, . 2nd Sched. (8), p. 189, Bailey v. Plant (No. 1), (E.), p. 99. 



Decoration— 

Of theatre, .... 

Dednction— 

From earnings for lamp oil. 

Unpaid assistance by miner's 

son, 
For time off, .... 

From compensation of weekly 

payments. 
From compensation of earnings, 
From compensation of payments 

not being wages. 
From compensation of expenses 

or costs of action for damages. 

Default— 

Of stranger, indemnity, 

Defect- 



Sect 7 (1), p. 174, . 
See also Painting. 

Ist Sched. (1) (a), (i), 

p. 182, 
1st Sched. (1) (a), (i), 

p. 182, 
1st Schedule (1) (6), 

p. 183, 
1st Sched. (1) (a), (i), 

p. 182. 
1st Sched. (2), p. 185. 
1st Sched. (2), p. 185. 

Sect. 1 (4), p. 168. 



Sect. 6, p. 174, . 



In notice, Sect. 2 (1), p. 169. 



Defence- 
Prejudiced by delay in giving 
notice, oniM of proof. 

Prejudiced by want of, 

If accident arose out of and in 
course of employment, only 
defence is serious and wilful 
misoonduct. 

Delay- 
In giving notice of accident. 



Sect. 2 (1), p. 169, 



Sect. 2(1), p. 189, 
Sect. 1 (2), (c), p. 167, 



Sect. 2 (1), p. 169, 



Mason v. Dean (£.), p. 57. 



Houghton V. Sutton, Heath & Len 
Green (Colliery Co. (£.), p. 101. 
Nelson v, Kerr (S.)t p> 121. 

Keast V. Barrow Hematite Steel 
Co. (E.), p. 5. 



Great Northern Railway i;. 
Whitehead (E.)> p. 163. 



M'Lean v, Carse h Holmes (S.), 
p. 26 ; Shearer v. Miller (S.), 
p. 43. 

Osbom V. Vickers (E.), p. 74. 

M*Nicholas v, Dawson (£.), p. 11. 



McLean v, Carse & Holmes (S.), 
p. 26 ; Shearer v. Miller (S.)i 
p. 48. 
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Demolition— 

Of building origiDally over 

thirty feet, 
Partly over and partly under 

thirty feet, 
Beduced to less than thirty feet 

in height, party wall left 

standing, 
If machinery osed, need not be 

thirty feet high, 

Part of business of builder, 

Dependants— 

Dying after giving notice of 

accident. 
Illegitimate child. 
Grandchild, .... 

Deserted wife and pupil son. 

When father and mother alive, 
title is in father, 

Widow wholly dependent ex- 
cludes father partly depend- 
ent. 



Sect. 7 (1), p. 174, 
Sect 7 (1), p. 174, 
Sect 7 (1), p. 174, 



Sect 7 (1), p. 174, 



Sect (4), p. 172, . 



Sect 7 (2), p. 180, . 

Sect 7 (2), p. 180, 
Sect 7 (2), p. 180, 

Sect. 7 (2), p. 180, . 

Sect 7 (2), p. 180, . 

let Sched. (1) (a), (i), 
p. 182 ; (1) (a), (ii), 
p. 183, 



Mumin v. Calderwood (No. 2), 

(S.), p. 26. 
RixBom v. Pritchard (E.), p. 61. 

Knight V. Cubitt (E.), p. 132. 



Mellar v. Tomkinson (E.)» p. 5 ; 

Mumin v. Calderwood (No. 2), 

(S.)»p- 26. 
Knight V. Cubitt (E.), p. 132. 



O'Donovan v. Cameron (I.), p. 94. 

Clement v. Bell (S.), p. 30. 
Hanlin v, Melrose & Thomson 

(S.), p. 83. 
Cunningham v. Macgregor (S.), 

p. 119. 
Barrett v. North British Railway 

(S.), p. 37. 
Fagan v. Murdoch (S. ), p. 89. 



Dependent— 

Whdiy— 
Deserted wife, .... 

Money coming to widow through 
death of husband. 

Partially — 
Pupil deserted by father and 

earning small wage, 
Son's wages assisting to purchase 

necessaries, 
Son paying wages into family 

fund, 

Contribution by infant to 

family expenses. 
Dependence a question of fact, . 



Difference in Earnings— 

Wholedifference maybe awarded 
if not over £1, 



Sect 7 (2), p. 180, . 

Sect 7 (2), p. 180; 1st 

Sched. 1 (a), (i), 
p. 182, 

Ibid. 

Sect 7 (2), p. 180, . 

Sect 7 (2), p. 180, . 



Sect 7 (2), p. 180, . 

2nd Sched. (14) (c), 
p. 191, 



IstSched. I(6),p.l83, 



Cunningham v, Macgregor (S.), 

p. 119. 
Price V, Penrikyber Co. (E.), 

p. 186. 



Simmons v. White (E.), p. 12. 

Barrett v. North British Rail- 
^'^y (S.)» P* 36 ; Legget & Sons 
V. Burke (S.), p. 149. 

Main Colliery Co. v. Davies (E. ), 
p. 82. 

Legget & Sons v. Burke (S.), p. 
149; Simmons v. White (E.), 
p. 12; Main Colliery Co. v, 
Davies (E.), p. 82. 

Geary v. Dixon (S.), p. 22 ; 
lUingworth v. Walmsley (K), 
p. 69 ; Parker v. Dixon (S.), 
p. 157. 
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Difference in Earnings— conftmced. 

Offer of work at previous wages, Ist Sched. (2), 185, 



Where no loss of wages, . 1st Sched. (2), p. 185, . 



Prospective increase lost, . . Ist Sched. (2), p. 185, . 



Loss of tuition, . 
Loss of food, &c.. 



1st Sched. (2), p. 185, . 
Ihid.f .... 



Powell Duffryn Steam Goal Go. v. 

Edwards (E.), p. 90 ; Ellis v. 

Knott (E.), p. 76 ; Great North 

of Scotland Railway v. Frasor 

(S.), p. 128. 
Irons V. Davis k Timmins (K), 

p. 22 ; Freeland v. Macfarlane, 

Laing k Go. (S.), p. 71 ; PoweU 

Duffryn Steam Goal Go. v. 

Edwards (E.), p. 90; Pom- 

phrey r. Southwark Press (E.), 

p. 100. 
Freeland v, Macfarlane, Laing 

k Go. (S.), p. 71 ; Pomphrey v. 

Southwark Press (&), p. 100. 
Pomphrey v, Southwark Press 

(E.), p. 100. 
IHd. 



Disablement for two Weeks— 

Full wa^es paid as act of grace. Sect. 1 (2), (a), p. 166, Gh&ndler v. Smith (E.), p. 88. 



Disobedience to Orders- 
Boy oiling machinery, 

Workman using forbidden way, 

Girl crossing opening in thresh- 
ing mill. 
Gleaning machinery in motion, . 

Does not necessarily take act 
out of course of employment, 

Workman injured while acting 
in case of emergency held 
within Act, though breaking 
rule of colliery when emerg- 
ency arose. 

See also Employment, Aeisino out of and in the Goubse op ; Serious and Wilful 

MisooNDuoT ; Mine, Breach of Rule of. 

District in which Accident occnrred— 

Accident in England, employer 2nd Sched. (9), p. 190, King v. Owen (E.), p. 160. 
in Scotland, 



Sect. 1 (1), p. 166; 

Sect 1 (2), (c), p. 167, 
Sect 1 (1), p. 165; 

Sect 1 (2),(c), p. 167, 
Sect 1(2), (c), p. 167. 

Sect 1 (2), (c), p. 167, 

Sect 1 (1), p. 165, 

Sect 1 (1), p. 165, 



Lowe V. Pearson (E.), p. 4. 

MacNicholas v. Dawson (E.), pp.« 

9,10. 
Gallaghan v. Maxwell (S.), p. 56. 

Guthrie v. Boase Spinning Go. 

(S.), p. 117. 
Whitehead v. Reader (E.), p. 117. 

Rees V, Thomas (E.), p. 17. 



Dock— 

On, /n, or AbotU — 
Vessel in dock, . 



Sect 7 (2), p. 176, 



Ship discharging in dock, not 
factory. 



Sect 7 (2), p. 176, 



Aberdeen Trawling Co. v, Peters 
(S.), p. 14 ; Flowers v. Cham- 
bers (K), p. 21 ; Jackson v. 
Rodger (No. 1), (S.),p. 85. 

Woodham v. Atlantic Transport 
Go. (E.), p. 1. 
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Dock — continued. 

Ship loading in dock, not 

factory, 
Lighter loading or unloading 

from or to ship is not factory, 



Sect 7 (2), p. 176, . Durrie v. Warren (£.), p. 24. 



Sect. 7 (2), p. 176, 



Lighter loading ship with Sect. 7 (2), p. 176, 

lighter's machinery, 

Seaman working on shore, . Sect. 7 (2), p. 176, 

Does not include ship in dock, . Sect. 7 (2), p. 176, 



Ship unloading in dock with Sect 7 (2), p. 176, 

ship's machinery. 
Dock per se not a factory, . . Sect 7 (2), p. 176, 



Dock with steam crane not in 

use, 
Ship in dry dock is in factory, . 
Ship being repaired in wet dock 

not factory, 
Ship being repaired in wet dock 

is factory, 
Employment on ship loading 

from dock. 
Ship loading in dock is factory, 



Occupier of — 

Fitting out ship in dock, . 
Shipping agents loading vessel, . 
Coal merchant using dock 

machinery. 
Shipowner unloading to quay, . 

Ship repairers hiring dry dock, . 
Engineers repairing ship in 

dock. 
Persons doing work on ship are 

pro tanto occupiers, 
Occupation need not be exclu* 

siye, 

** Shipbuilding yard " — 
Wet dock ia not factory, . 

Steamer in wet dock without 

mechanical power. 
Repairing ship in wet dock 

without mechanical power, 
JFAa< it- 
Question of fact, 



Sect 7(2), p. 176, 

Sect 7 (2), p. 176, 
Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 



Sect. 7 (2), p. 176, 
Sect 7 (2), p. 176, 
Sect. 7 (2), p. 176, 

Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 
Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 



Sect 7 (2), p. 176, 
Sect 7 (2), p. 176, 
Sect. 7 (2), p. 176, 

Sect 7 (2), p. 176, 



Spencer v. Livett Frank & Son 

(E.), p. 56 ; Hennessey v, 

M'Cabe (K), p. 45. 
Laing v. Young & Leslie (S.)i 

p. 92. 
O'Hanlan v. Dundalk, kCt ^• 

(I.), pp. 7, 8. 
Peters v. Aberdeen Trawling Co. 

(S.), pp. 14, 15; Flowers v. 

Chambers (E.), p. 21 ; Brown 

V, Harriot (L), p. 31. 
Bruce v. Henry (S.)i p. 64. 

Jackson v, Rodger (Nos. 1 and 2), 

(S.), pp. 35, 53, 54. 
Healy v, Macgregor (S. ), p. 58. 

Raine v. Jobson (E.), p. 123. 
Brown v, Harriot (I.), p. 31 ; 

Low V, Abemethy (S.), p. 62. 
Bartell v. Gray (E.), p. 140. 

Stuart V, Nixon k Bruce (E.), 
p. 106. 

Bartell v. Gray (E.), p. 140 ; 
Cattermole v. Atlantic Trans- 
port Co. (E.), p. 142. 

Jackson v. Rod£^r (S.), p. 85. 
Bruce v, Henry (S.), p. 64. 
Carrington v. Bannister (£.), 

p. 95. 
Merrill v. Wilsons (E.), pp. 123, 

124. 
Raine V. Jobson (E.), pp. 128, 124. 
Low V, Abemethy (S.), p. 63. 

Bartell v. Gray (E.), p. 140. 

Ibid. 



Spencer v. Livett Frank & Son 

(E.), pp. 55, 56. 
Jackson v, Rodger (No. 2), (S.), 

p. 53. 
Low V. Abemethy (S.), p. 62. 



Kenny v. Harrison (E.), p. 154. 

Q 
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Donkey Engine— 

On lighter in dock, 
Dry Dock. See Dock. 



Sect 7 (2), p. 176, 



Laing v. Ycmng (S.), p. 92. 



SarningS. See Avbraob Wbbklt 
Apprentioe's tuition good, Ac, . 



No deduction for lamp oil 

supplied to miner, 
No deduction for unpaid assist- 

anoe by miner's son, 
Maximum award of half not 

reduced by reference to ** differ- 
ence,*' 
Subject to maximum limit, 

whole amount of difference 

may be awarded. 
Workman barred by refusal of 

offer of work at previous 

wages, 
Workman not bound to accept 

offer of old employment at 

previous wages. 
When no difference in earnings, 



Prospective rise lost, 

Compensation due before wages 

earned. 
Average weekly, of miner, 

Earning full Wages— 

Full wages paid as act of grace, 

Election— 

Ck)mpeD8ation or damages, 



BAmmNos, Diffkruiob — 

Ist Sched. 1 (a), (i), 

p. 182 ; let Sched. 

(2), p. 185, 
1st Sched. (I) (a), (i), 

p. 182, 
1st Sched. (1) (a), (i), 

p. 182, 
Ist Sched. (1), (6), 

p. 188 ; (2), p. 185, 

Ist Sched. (1), (6), 
p. 188 ; (2), p. 185, 

1st Sched. (2), p. 185, 



1st Sched. (2), p. 185, 



1st Sched (2), p. 185, 
1st Sched. (2), p. 185, 



1st Sched. 1 (a), (i), 

p. 182, 
1st Sched. (1) (a), 

p. 182, 



Pomphrey v. Southwark Press 
(E.), p. 100. 

Houghton V. Sutton, Heath k 
Lea Qreen Colliery (B.),p. 101. 
Nelson v. Kerr (S.), p. 121. 

niingworth v. Walmsley (E.), 
p. 69. 

Qray v, Dixon (S.), p. 22; 
Parker v. Dixon (S.), p. 157. 

Powell Duffryn Steam Coal Ca 
V. Edwards (E.), p. 90. 

Ellis V. Knott (E.), p. 75 ; Great 

North of Scotland Kailway v. 

Eraser (S.), pp. 122, 128. 
Irons V. Daviee & Timmins (£.), 

p. 22. 
Freeland v. Macfarlane, Lang & 

Co. (S.), p. 71 ; Pomphrey v. 

Southwark Press (E.), p. 100. 
Leonard r. Baird (S.), p. 122. 

Niddrie & Benhar Coal Ca r. 
Peacock (S.), 148. 



Sect 1 (2), (a), p. 166, Chandler v. Smith (E.), p. 88. 



Sect 1 (2), (6), p. 167, 



Compensation and damages Sect 1 (2), (6), p. 167, 

mutually exclusive, 
Action for damages barred by Sect. 1 (2), (6), p. 167, 

receipt of compensation, 



Emergency — 

Boy cleaning running machinery 

not acting in, 
Miner stopping runaway horse, . 
Workman within Act through 

breaking rule of colliery when 

emergency arose. 
Labourer assisting to replace 

belt, 



Sect. 1 (1), p. 165, 

Sect 1 (1), p. 165, 
Sect 1 (1), p. 165, 



Sect 1 (1), p. 165, 



Campbell r. Caledonian Railway 

(S.), p. 27. 
Little V. MacLellans (S.), p. 48. 

Little V. MacLellans (S.), p. 48 ; 
Hunter v. Dungarvil Coal Ca 
(S.), p. 91. 

Lowe V. Pearson (E.), p. 4. 

Bees V, Thomas (E.), p. 17. 
Ihid. 



Menziee v. MacQuibban (S.), 
p. 66. 
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Emergency — continued. 

Workman protected while doing Sect. 1 (1), p. 165, 
acts, beyond what he is em- 
ployed to do^ on an emergency, 



Durham v. Brown Bros. (S.), 
p. 3 ; Menzies v. MacQuibban 
(S.), p. 66 ; HarriBon v. Whit- 
taker Bros. (E.), p. 47 ; White- 
head V. Reader (E.), p. 117. 

Menzies v, MacQuibban (S.)> p* 
66. 



Not necessarily an ooourrenoe Sect. 1 (1), p. 165, 
giving rise to great danger, 

Employer. See Undbbtakbb — 

Not liable for injury to work- Sect. 7 (1), p. 174; Francis v. Turner Bros. (E.), p. 
man in stranger's factory, 



7 (2), p. 179, 



Not liable unless undertaker, . Sect. 7 (2), p. 179, 
Resolution to wind up, order on Sect. 5 (1), p. 17S, 
insurers. 



46 ; Malcolm v, M'Millan (S.), 
p. 54 ; Wrigley v, Whittaker, 
(E.), p. 158. 

Ibid, 

Kniveton v. Northern Employers 

(E.), p. 161. 



Bankruptcy of, refusal of County Sect. 5 (1), p. 178 ; 2nd Leech v. Life and Health Assur- 



Sched. (4), p. 188, 



anoe Association (E.)) p. 112. 



Court Judge to order pay- 
ment into P.O. Savings Bank, 
Not conjoining with award— 2nd Sched. (8), p. 189, Bailey v. Plant (E.), p. 99. 
Committal order. 

Employers' Liability Act, 1880— 

Failure of plaintiflf to apply for Sect 1 (2), (6), p. 167 ; Edwards v. Godfrey (E.), p- 28. 

compensation in action under, 4, p. 172, 

Compensation, bar to action Sect. I (2), (6), p. 167, Campbell t^ Caledonian RaUway 

under, 

Plainti£fs' costs in unsuccessful Sect 1 (4), p. 168, 

action under, 

See also Action for Damages. 



(S.), p. 27. 
Skeggs V, Keen (K), p. 81. 



Employment. See Sbrious awd Wilpul Misconducjt — 
Arising out of and in the course of — 
Ticket collector chatting to Sect. 1 (1), p. 165, 

passenger. 
Accident must arise out of and Sect 1 (1), p. 165, 

in course of emplojrment. 
Interrupting regular work to Sect 1 (1), p. 165, 

look for leak, 
Negligence does not necessarily Sect 1 (1), p. 165, 

take act out of scope of 

employment, 
Non-obseryance of special rule Sect. 1 (l)f p. 165, 

of mine. 
Depends on whether act done Ibid,^ . 

in order to attend to master's 

business or workman's pastime, 
Workman using forbidden way. Sect 1 (1), p. 165, 

Onus of proof, .... Sect 1 (1), p. 165, 
Miner stopping runaway horse, . Sect 1 (1), p. 165, 
Workman on way to work. Sect. 1(1), p. 165, 

Collier returning from work on Sect 1 (1), p. 165, 
private line. 



Smith V, Lancashire and York- 
shire Railway (K), p. 2. 

Smith V, Lancashire and York- 
shire Railway, p. 2. 

Durham v. Brown (S.), p. 3. 

Durham v. Brown (S.), p. 3. 



MacNicol v. Spiers, Gibb k Co. 

(S.), p. 8. 
Ibid, 



MacNicholaa v. Dawson (E.), 

pp. 9, 11. 
Idem, p. 11. 

Rees V. Thomas (E.), p. 17. 
Holness v, Mackay (E.), p. 20 ; 

Gibson v, Wilson (a), p. 111. 
Caton V, Summerlee Iron Co. 
(S.), p. 162. 
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INDEX, 



Employment — eontin ued. 

Engine-driver walking along line 

to sign off, 
Driver unnecessarily leaving 

engine, 
Workman injured on employer's 

premisee, 
Taken forbidden route, 
When employment commences, . 
When emplo3rmeut ends, . 



Boy cleaning machinery, . 

Boy oiling machinery, 

Boy not authorised to open points. 

Miner injured on private rail- 
way while returning from 
work, 

Carter stopping runaway horse 
at railway terminus, 

Miner working where not ordered 
to, 

Workman cl i mbing fence to reach 
work, 

Girl crossing opening in thresh- 
ing mill, 

Labourer replacing band on 
pulley. 

Workman replacing band against 
order. 

Mine owner contracting to carry 
sand, 

Occupancy of premLses, not busi- 
ness, relevant. 

Employment of undertaker, not 
of workman, relevant, 

Workman using hoist instead of 
ladder. 

Horseplay, 



Sect 1 (1), p. 165, 
Sect. 1 (1), p. 165, 
Sect. 1 (1), p. 165, 

Ibid.^ . 

Sect. 1 (1), p. 165, 



Sect. 1 (1), p. 165, 
Sect. 1 (1), p. 165, 
Sect. 1 (1), p. 165, 
Sect. 1 (1), p. 165, 



Sect 1 (1), p. 165, 
Sect. 1 (1), p. 165, 
Sect 1 (1), p. 165, 



Sect 1 (l),p. 165, 
Sect 1 (1), p. 165, 
Sect. 1 (1), p. 165, 
Sect 1 (1), p. 165, 
Sect 7 (1), p. 165, 
Sect 1 (1), p. 165, 
Sect 1 (1), p. 165, 



Disobedience must be to order 
limiting scope of emplo3rment. 
Question of fact or law. 



Sect 1 (1), p. 165, 
Sect 1 (1), p. 165, 



Todd V. Caledonian Railway (S.), 

p. 84. 
Goodlet V. Caledonian Railway 

(S.). p. 161. 
Holmes v. Great Northern Rail- 
way (E.), p. 79, 
Jbid, 
Ibid. 
Todd V, Caledonian Railway (S.), 

p. 34 ; Caton v. Summerlee 

Iron Co. (S.), p. 162. 
Lowe V. Pearson (E.), p. 4. 
Brown v. Scott (E.), p. 30. 
Harrison v. Whitaker (K), p. 47. 
Davis V, Rhymney Iron Co. (E.), 

p. 73 ; Caton r. Summerlee 

Iron Co. (S.), p. 162. 

Devine v, Caledonian Railway 

(S.), p. 88. 
Edwards v. International Coal 

Co. (E.), p. 42. 
Gibson V. Wilson (S.)f p- HI- 



Sect 1 (1), p. 165, . Callaghan v. Maxwell (S.), p. 51. 



Most be by same employer, . 

Additional casual work dis- 
regarded, 



Ist Sched. (1) (6), 

p. 183, 
Ist Sched. 1 (6), p. 188, 



Menzies v. M*Quibban (S.), p. 66. 

Whitehead v. Reader (E.), p. 

117. 
Monaghan v. United Ci>llieries 

(S.), p. 104. 
Jbid, 

Mason v. Dice (E.), p. 57. 

Logue V. Fnllarton (S.), p. 126. 

Falconer r. London & Glasgow 
Engineering Co. (S.), p. 109 ; 
Armitage v. Lancashire & York- 
shire Railway (E.), p. 156. 

Whitehead v. Reader (E.), p. 117. 

Smith V. Lancashire & Yorkshire 

Railway (E.), p. 2 ; Durham v. 

Brown (S.), p. 4 ; Brown v 

Scott (E.), p. 30; Henderson r. 

Glasgow Corporation (S.), p. 

86. 
Price r. Marsden (E.), p. 6 ; Jones 

r. Ocean Coal Co. (E.)> p. 19. 
Hathaway v, Argus Printing Co. 

(E.), p. 97. 
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Emjlloymeilt —eontin ued. 
Must be continuous, . 

Break in, within twelve monthfl 

Break in, qneetion of fact, 

Hourly, break in, 

Must be in undertaker's factory, 



Ist Sohed. (1) (a), (i), Appleby v. Horseley Co. (No. 1), 



p. 182. 



(£.), p. 28. 



Ist Sohed (1) (6), Jones v. Ooean Coal Co. (E.), 

p. 188, p. 19. 

Ist Sched. (1) (a), (i), SmaU v. M*Cormick (S.), p. 28 ; 
p. 182 ; (1) (6), p. 188, Howlett v, Hepburn (E.), p. 43. 

Ist Sohed. (1) (6), Howlett v. Hepburn (E.), p. 43. 

p. 183, 
Sect 7(1), (2), pp. 174, Francis v. Turner (E.), p. 46; 
179, Malcolm v, Macmillan (S.), p. 

54 ; Wrigley v. Whittaker (E.), 
p. 163. 
Of undertaker, not of worknum Sect. 7 (1), (2), pp. 174, Mason v. Dean (E.), p. 57 ; Mona- 

179, 



material, 



ghan V, United Collieries (S.), 
p. 104. 
For period of employment, see Avsraok Weekly Earnings. 



Enforcement of Award— 

Committal order, 

Engine Driver- 
Walking along line to sign off. 

Unnecessarily leaving engine. 

Engineering Work— 

What ii— 
Dredging harbours whether, 

Repair of road by steam roller, 



2nd Sched. (8), p. 189, Bailey t*. Plant (No. 1), (E.), 

p. 99. 



Sect. 1 (1), p. 165, 
Sect 1 (1), p. 165, 



Sect. 7 (2), p. 178, 
Sect 7(2), p. 178, 



Building with steam power, Sect. 7 (2), p. 178, 

Accident during removal of Sect. 7 (2), p. 178, 

machinery not, 
Erecting machinery — trial run, . Sect. 7 (2), p. 178, 
Testing machinery, . 
Erecting Signal Box, 
Constructing tramway is, . 



Sect. 7 (2), p. 178, 
Sect 7 (2), p. 178, 
Sect 7 (2), p. 178, 



Oi», tn, or about — 
Accident on a hopper over a Sect 7 (1)} p. 174, 

mile out at sea. 
Repair of road by steam roller, . Sect 7 (1), p. 174, 

Maehineryf Driven by Steam, <fcc. — 
Does not include winch and Sect 7 (2), p. 176, 
pulleys worked by hand. 



Todd V. Caledonian Railway, 

p. 34. 
Groodlet V. Caledonian Railway 

(S.), p. 161. 



Chambers v. Whitehaven Com- 
missioners (E.), p. 20. 

Middlemiss v. Berwick County 
Council (S.), p. 49. 

Cosgrove v, Partington (E.)* p. 96. 

Rae V, Fraser (S.), p. 38. 

Purves V, Sterne (8.), p. 49. 
Reid V. Fleming (S.), p. 125. 
Fullick V. Evans (K), p. 110. 
Fletcher v. London United 
Tramways (E.), p. 155. 

Chambers v. Whitehaven Com- 
missioners (E.), p. 20. 

Middlemiss v. Berwick County 
Council (S.), p. 50. 

Wrigley v. Bagley & Wright (E.), 
p. 114. 



Evidence- 
Certificate of medioal man con- Ist Sched. (11), p. 186 ; Boase Spinning Co. v. Mac A van 

(12), p. 187, 



elusive. 



(S.), p. 127. 



Certificate of medical man con- Ist Sohed. (11), (12), p. Qonrlay Bros, v Ferrier (S.), 



elusive, 



186 ; 2nd Sched 
(13), p. 190, 



p. 150. 



2i8 INDEX. 

Examination— 

RefasAl of workman to aabmit Ist Sched. (8), p. 185, 

to, where no notice of aooident, 
Power of County Court Judge lat Sched. (8), p. 185, 

to impoee condition, 
Fee to workman's doctor, . . let Sched. (8), p. 185, 

Execution— 

Recording fee, .... 2nd Sched. (14) (6), 

p. 191. 

Execntor. See Lkgal Febsoital Rbprssentitivb. 
EipensM— 

Of appeal, when stated case 

remitted for amendment. 
Of adjustment of stated case, . 

Of third party called in by em- 

ployer, 

Fact or Law. See Questions of. 
Factory— 

OeneraUy — 
Must be that of undertakers, . Sect. 7 (1), p. 174 ; 

Sect. 7 (2), p. 179, 



WUhin the Meaning of the Factory Act, 1878, Sect 98— 
" Shipbuilding yard,'* wet dock Sect. 7 (2). p. 176, 

not, 
"ShipbuUding yard," ship being Sect. 7 (2), p. 176, 

fitted out in wet dock without 

mechanical power, 
"Shipbuilding yard," ships being Sect. 7 (2), p. 176, 

repaired in wet dock without 

mechanical power, 
'* Mechanical power," windlass Sect 7 (2), p. 176, 

worked by hand not, 
"Mechanical power," pulleys Sect. 7 (2), p. 176, 

and winch worked by hand 

not, 
" Mechanical power," manual Sect. 7 (2), p. 176, 

contrivance for breaking up iron. 
Gas engine in stone-dreesing Sect. 7 (2), p. 176, 

yard for sharpening tools, 
Corporation Sewage Works, Sect. 7 (2), p. 176, 

"adapting for sale," pur- 
poses of gain. 
Farmer's mill grinding meal for Sect. 7 (2), p. 176, 

use or gain, 
Threshing mill while traTclling, Sect. 7 (2), p. 176, 
Tramway Company's repairing Sect. 7 (2), p. 176, 

premises, 



Osborn v, Vickers (E.), p. 74. 



Ihid, 



Ihid. 



Mumin v. Calderwood (No. 1), 

(S.), p. 9. 
Cooper V, MacGk>vem (No. 2), 

(S.), p. 145. 
Callaghan v. Maxwell (S.), p. 52. 



Francis v. Turner (E.), p. 46 ; 
Malcolm v. M'Millan (S.), 
p. 54 ; Purves v. Sterne (S.), 
p. 78 ; Wrigley v. Whittaker, 
Wright & Sons (£.), p. 153. 

Spencer r. Livett (E.), pp. 55, 56. 

Jackson t^. Rodger (No. 2), (S.), 
p. 53. 

Low V, Abemethy (S.), p. 62. 



Brown v. Harriot (I.), p. 32. 
Wrigley V. Bagley (E.), p. 114, 



Wilmott V. Paton (£.), p. 135. 
Petriev, Weir(S.), p. 81. 
Henderson v. Glasgow (S.), p. 85. 



Nash V. Hollinshead (E.), p. 118. 

G^rge V. Macdonald (S.), p. 141. 
Edinbuxgh Tramways v, Mooney 
(S.), p. 146. 
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Factory — tontinutd. 

Within the meaning of the Factory Aet^ 1895, Sect. 28 — 
Machinery used at baildingi Sect 7 (2), p. 176| 

Machinery used in loading, , Sect. 7 (2), p. 176, 



"Wharf," timber-yard near Sect. 7 (2), p. 176, 

Gangway from ship to quay, . Sect. 7 (2), p. 176, 

"Wharf," without mechanical Sect. 7 (2), p. 176, 

power, 

"Wharf," application of 1896 Sect. 7 (2), p. 176, 

Act, 



MacNicholas v. Dawson (E.),p. 11. 

Woodham v, Atlantic Trans. Co. 
(E.), p. 1 ; Hennessey v. M'Cabe 
(E.), p. 45 ; Aberdeen Trawl- 
ing Co. V. Peters (S.)* P- H ; 
Stuart V, Nixon (E.), p. 106. 

Haddock v. Humphrey (E.), p. 50. 

Merrill v. Wilson (E.), p. 99. 
Strain v. Sloan (S.), p. 114. 

Hall V, Snowdon (No. 2) (E.), 
p. 18 ; Kllis V. Cory (E.), p. 132. 



See also DooK, Wharf, Quat, Ship, Waabhousk, MACfHiNEBY. 

Family- 
Contributions to family expend!- Sect. 7 (2), p. 180; Simmons v. White (E.), p. 12; 
ture, 1st Sched. (1) (a), 

(ii), p. 183, 



Farmer- 
Grinding corn for consumption Sect. 7 (2), p. 176, 
on farm. 



^ Barrett v. North British Rail- 
way (S.), p. 36 ; Main Colliery 
Co. V. Davies (E.), p. 82 ; 
Legget V. Burke (S.), p. 149. 



Nash V. HoUinsbead (E.), p. 113. 



Fatal Accidents Act— 

Father- 
When dependent on son. 



Sect. 7 (2), p. 180. 



. Sect 7 (2), p. 180 ; Simmons r. White (E.), p. 12 ; 
Ist Sched. (1) (a), Barrett v. North British Rail- 

(ii), p. 183, way (S.), p. 36 ; Main Colliery 

Co. V, Davies (E.), p. 82; 
Legget V. Burke (S.), p. 149. 
Title of, excludes that of mother, Sect. 7 (2) (6), p. 180, . Barrett v. North British Railway 



Of workman's doctor, County 
Court Judge's power to make 
employer pay, 

Fees (Oonrt)— 

None payable prior to award, • 

Pinal- 

Decision of Court of Session on 

law, 
Finding of arbitrator on facts, . 



(S.), p. 37. 
Ist Sched. (8), p. 185, Osborn r. Vickers (E.), p. 75. 



2nd Schedule (11), 
p. 190. 

2nd Sched. (14) (c), 

p. 191, 
2nd Sched. (4), p. 188 ; 

(14) (c), p. 191, 



M*Kinnon v. Barclay, Curie k 
Co. (8.), p. 118. 

Smith V. Lancashire and York- 
shire Railway (E.), p. 2; 
Durham v. Brown (S.), p. 4 ; 
Chandler v. Smith (£.), p. 39 ; 
M'MiUan v. Barclay (S.), p. 42 ; 
Hoddinott v.Newton, Chambers 
(E.), p. 105 ; Marshall v. Rude- 
forth (E.), p. 156. 
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Pine- 

Prooeeding for, not affected, 
Application of, for beneBt of 
workman, 

Pood- 
Fart of earnings. 

Foreman- 
Supplying labour, 

Forestry- 
Merchant felling growing trees, 

Form— 

Of stated case, 



Fortoitons and unexpected— 

Accident must be, 



Sect 1 (5), p. 169. 



1st Sched. (2), p. 185, Pomphrey v. Southwark Press 

(E.),p. 100. 

Sect 7 (2), p. 179, . Simmons v, Faulds (£.), p. 112. 



Act of 1900, Sect 1 Meally v, M*6owan (S.), p. 150. 
(8), p. 198, 

Act of Sederunt, Sched. Rae v. Foster (S.)« p. 34. 
B.. 
And see Cass. 



Sect 1 (1), p. 165, 



Forum, 2nd Sched. (9), p. 190, 



Lloyd r. Sugg (E.), p. 44; 
Hensey v. White (E.), p. 45; 
Boardman v. Scott & Whit- 
worth (E.), p. 137. 

King t;. Owen (£.), p. 160. 



Friendly Societies' Act, 1896- 

Scbeme under unaffected, . 

Fruit, growing of— 
Funeral Expenses— 

Jurisdiction of County Court to 
award where dependants left. 



1st Sched. (15), p. 187. 

Act of 1900, Sect 1 
(3), p. 198. 

1st Sched. (1) (a), (ii), Beyan v, Crayshaw Brothers 
p. 183, (Cyfarthfa), Ltd. (E.), p. 129. 



Gangway— 

Not used for unloading not 
plant. 

Gain- 
Purposes of. Corporation Sewage 

works, 
Farmer grinding com fur use 

on farm. 
Tramway Co., repairing cars, . 

Gas Engine- 
Driving grindstone a factory, . 

GenuinenesB— 

Of memorandum of agreement, 
appeal from judgment of 
Sheriff, 

Gout- 
Latent, brought out by badly 
aimed blow, 



Sect 7 (2), p. 176, 



Sect 7 (2), p. 176, 
Sect 7 (2), p. 176, 
Sect 7 (2), p. 176, 



Merrill v. Wilson (E.), p. 99. 



Henderson v. Glasgow Corp<n«- 

tion (S.), p. 85. 
Nash v. HolUnshead (E.), p. 113. 

Edin. Trams, v. Mooney (S.), 
p. 146. 



Sect 7 (2), p. 176, . Petrie v. Weir (S.), p. 81. 



2nd Sched. (8), p. 189 ; 
A. of S., Sect. 7 (a). 



Sect 1 (1), p. 165, 



Cochrane v. Traill (No. 2), (S.), 
p. 91 ; Cammick v. Glasgow 
Iron and Steel Co. (S.), p. 144. 



Lloyd V. Sugg (E.), p. 44. 



INDEX. 



221 



Grade— 

AU earningB taken through let Sched. (1) (6), Price t;. Marsden (£.), p. 6. 
change in, p. 188, 

Grandchild- 
Held dependant, 



. Sect. 7 (2), p. 180, . Hanlin v. Melrose (3.), p. 33. 



Harbour- 
Dredging of, . 

Workmen drowned from hopper 
carrying dredginge from. 

Height. See BOILDIMO, HllOHT OF. 

Hiring— 

Condition to contract out of Act 
in scheme, 

Hopper- 
Workman drowned from one 
mile from harbour. 

Horse- 
Stopping runaway outside em- 
ployment, emergency. 
Stopping runaway in course of 
carter's employment, 

Horticulture, .... 
House of Lords- 

No appeal to, from Court of 
Session, 



Sect. 7 (2), p. 178, . 
Sect. 7 (1), p. 174, . 



Sect 3 (8), p. 171. 



Sect 7(1), p. 174; (2), 



Chafnbers v, Whitehaven Com- 
missioners (E.), p. 20. 
Ibid, 



Chambers v, Whitehaven Com- 
missioners (E.), p. 20. 



Sect. 1 (1), p. 165, . Bees v, Thomas (E.), p. 17. 



Husbandry, 



Sect 1 (1), p. 165, . 

Act of 1900, Sect. 1 
(3), p. 193. 

2nd Sched. (14) (0), 
p. 191, 

Act of 1900, Sect 1 
(3), p. 193. 



Caledonian Railway r. Devine 
(S.), p. 38. 



Mackinnon v, Barclay, Curie (S.), 
p. 118. 



niegitimate Child- 

Not a dependant of mother. 

In forma pauperis— 

Appeal, 

Workman unable to make any 
affidavit. 

Inaccuracy in Notice, 



Sect 7 (2), p. 180, 



Clement v. Bell (S.), p. 30. 

Medd v. M*Iver (E.), p. 18. 
Skeggs V. Keen (No. 1), (E.), 
p. 25. 



. Sect 2 (1), p. 169. 
See NoTiOB. 

Incapacity- 
Prolonged through neglect of Ist Sched. (1) (6), Smith v. Cold Taton Colliery Co. 

doctor's order, p. 183, (E.), p. 56. 

Partial, amount of compensation, 1st Sched. (1) (b) and Parker r. Dixon, Ltd. (S.), p. 157 ; 

(2), pp. 183, 185, Geary v. Dixon (S.), p. 22 ; 

niingworth v. Walmsley (E.), 
p. 69. 
And see Coiipeksation. 

Incidental to Trade or Business. See Anoillart ob Incidental to. 
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Indemnity- 
Notice of claim required, . 



Sect 4, p. 172, 



Liability of andertaker irrespec- Sect. 4, p. 1 7*2, 
tive of right to indemnify, 



Expenses of third party called 

in by employer, 
Legal liability in other person, . 

Sub-contractor liable in, . 



Inflammation- 
Caused by red lead on blistered 
finger. 

Injury- 
Must be by accident, 
Must disable for two weeks, 
Full wages paid as act of grace, 
Remote result of , . . . 



Sect. 4, p. 172, . 

Sect. 6, p. 174, . 

Sect. 4 and 7, p. 172, 
174, 

Sect. 1 (1), p. 165, 



Sect. 1 (1), p. 165. 
Sect. 1 (2), p. 166. 
Sect. 1 (2), p. 166, . 
1st Sched. (1) (a), 
p. 182, 



Insurance, Sect 5 (i), p. 173. 

Insurer- 
Refusal of County Court Judge Sect 5 (1), p. 178, 

to direct payment into Poet 

Office Savings Bank, 
No funds at credit of insured, • Sect 5 (1), p. 173, 

In. See On, In, or About. 

In the Oourae of the Employment. See Emplotmbvt. 
Investment— 

In name of Registrar, . Ist Sched. (4), (5), (6), 

(7), pp. 185, 186, 
Of lump sum in lieu of weekly Ist Sched. (18), p. 187. 
payment, 



Appleby r. Horseley Co. (No. 2), 

p. 29. 
Bee V, Owens (S.), p. 52 ; and 

see Maogregor v. Dansken (S.), 

p. 6. 
Callaghan v. Maxwell (S.), p. 52. 

Great Northern Railway 9. 

Whitehead (£.), p. 168. 
Cooper & Crane v. Wright (E.), 

p. 158 ; oYerruling Cooper v. 

Davenport (£.), p. 65. 

Walker v. LiUeshaU Coal Co. 
(E.), p. 47. 



Chandler v. Smith (K), p. 88. 
Dunham v. Clare (E. ), p. 155 ; 

Lloyd V. Sugg (E.), p. 44; 

Thomson v. Ashington Coal Co. 

(E.), p. 110. 



Leech v. Life and Health Assur- 
ance Association (E.), p. 112. 

Kniyeton v. Northern Employers, 
Ac (E.), p. 151. 



Daniel v. Ocean Coal Ca (E.), 
p. 76. 



Judgment Summons- 
Enforcement of award as, . 

Judgment— 

Of Court of Session on law, final, 



Jurisdiction- 

In district of accident. 



2nd Sched. (8), p. 189, Bailey v. Plant (No. 1), p. 99. 



2nd Sched. (14) (0), 
p. 191, 
See Final. 



Mackinnon v. Barclay, Curie (S.), 
p. 118. 



2nd Sched. (9), p. 190, King v, Owen (£.), p. 160. 



Labour- 
Person merely supplying, not Sect. 7 (2), p. 180, 
undertaker. 



Peroival v. Gamer (E.), p. 78. 
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Ladder. See Soaffoldii«g. 

Laundry, when a Factory, . 
Law, Question of. See Question. 



Sect 7 (2), p. 176. 



Lesal Personal Eepresentative— 

Payment of compensation, partly Ist Sched. (4), (5), (6), 

to registrar for invefitment, (7), pp. 185, 186, 

and partly, &c., 
Claim of dependant does not 

pass to, 
Letters of administration held Ist Sched. (4), p. 185, 

unnecessary, 



LiabiUty— 

Declaration of, unnecessary. 



Lien for Costs, . 
LijTliter— 

Loading from, in a dock, . 
Loading from ship to, 



Sect. 1 (3), p. 168; 
2ndSched.(8),p.l89, 
See Award. 
2ndSched. (12), p. 190. 

Sect. 7 <2), p. 176, 
Sect. 7 (2), p. 176, . 



Unloading ship by donkey engine Sect. 7 (2), p, 176, 



m, 



Light Railway, . 



Sect. 7 (2), p. 176. 



Loading and Unloading. See Maohinert. 

When finished, . . . . Sect 7 (2), p. 176, 



Lord Campbell's Act, 



Sect 7 (2), p. 180. 



Daniel v. Ocean Coal Co. (£.), 
p. 76. 

O'Donovan r. Cameron (I.), p. 94. 

Clatworthy v. Green (E.), p. 156. 



Dunlop V. Bankine & Blackmore, 
(S.), p. 146. 



Hennesey v. M*Cabe (£.)t P* 45. 
Spencer v. Livett Frank & Son 

(E.), p. 55. 
Laing v, Toung h Leslie (S.), 

p. 92. 



Stuart v. Nixon k Bruce (E.), 
p. 106. 



Machinery— 

** Loaditig from Doeky'* ttc. — 
Hydraulic crane on quay, . 



Ship's machinery unloading is 

not, 
Doors in side of ship not, . 
Staging used to close ship's doors 

not, 
Ship's winch raising cargo from 

hold not, 
Ship's machinery loading from 

lighter is not. 



Sect 7 (2), p. 176, 



Sect. 7 (2), p. 176, 

Sect 7 (2), p. 176, 
Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 

Sect. 7 (2), p. 176, 



Loading vessel by its own ma- Sect 7 (2), p. 176, 

chinery. 
Ship's machinery loading from Sect 7 (2), p. 176, 

dock included, 
When loading finishes, . . Ibid,, . 



Woodham v. Atlantic Transport 

Co. (E.), p. 1 ; Lawson v. 

Atlantic Transport Co. (E.), 

p. 56. 
Aberdeen Trawling Co. v. Peters, 

(S.),p. 14. 
Medd V, Maclver (E.), p. 24. 
Durrie v. Warren (E.), p. 24. 

Blair v. Dundalk and Newry 

Steam Packet Co. (I.), p. 40. 
Hennessy v, M*Cabe (E.), p. 45; 

Spencer v. Livett Frank & Son 

(E.), p. 55. 
Bruce v. Henry (S.), p. 64 ; Healy 

V. Macgregor (S.), p. 58. 
Stuart V. Nixon & Bruce, p. 106. 

Ibid. 
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liachinery — eontimied, 
" Loading from Dock^^* cfcc. — 
Donkey-engine in lighter unload- 
ing ship is not, 
Dock mitchinery belonging to 
Railway Go. being used by 
coal merchant, 
Putting in mast not loading, 
Gangway from dock to ship, 
** Conttruetion of a Building" — 
Building on which machinery 
used need not be thirty feet in 
height, 
Mortar mill at building, . 



Sect. 7 (2), p. 176, 
Sect. 7 (2), p. 176, 



Sect 7 (2), p. 176, 
Sect 7 (2), p. 176, 

Sect 7 (1), p. 176, 



Sect. 7 (2), p. 176, 



Miscellaneoui — 
Does not include mechanical Sect. 7 (2), p. 176, 
contrivances worked by hand, 



Removing machinery from engi- 
neering work not construction. 

Fitting up-and testing, 

Accident during trial run, . 

Cleaning machinery against 
orders, 



Sect. 7 (2), p. 176, . 

Sect 7 (2), p. 176, . 
Sect. 7 (2), p. 176, . 
Sect. 1 (1), p. 165; 
1 (2), (c), 167, 



Agricultural machinery, . Act of 1900, Sect 1 

(2), p. 198. 

Putting on ship, not loading, . Sect 7 (2), p. 176, 
Measnrement of Building. See Building, Hbioht of. 

Mechanical Power- 
Ship being repaired in dock Sect. 7 (2), p. 176, 

without, 
Building where used need not Sect 7 (1), p. 176, 
be over thirty feet in height, 

Use of, in testing machinery, . Sect. 7 (2), p. 176, 

Machinery actuated by hand Sect. 7 (2), p. 176, 
not, 



Electricity, .... 

Medical Examination— 

Fees of workman's doctor, . 

Refusal of workman to submit to, 

Medical Practitioner- 
Certificate of, conclusive proof of 
workman's condition. 



Sect 7 (2), p. 176, 
Sect 7 (2), p. 176, 



Laing v, Toung (S.)t P- 92. 

Carrington v. Bannister (E.), 
p. 95. 

Brown v. Harriott (I.), p. 32. 
Merrill v. Wilson (E.). pp. 98, 99. 

Mellor V. Tomkinson (K), p. 5 ; 

Mnmin v, Calderwood (No. 2), 

(S.), p. 26. 
MaoNicholas v. Dawson (£.), 

pp. 9, 11. 

Brown v* Harriot (I.), p. 32 ; 

Wrigley r. Bagley (E.), p. 113 ; 

WUmott V, Paton (E.)» p. 186. 
Rae V. Eraser (S.). p. 33. 

Purves V. Sterne (S.), p. 78. 
Reid V. Fleming (S.), p. 125. 
Lowe V. Pearson (£.), p. 4 ; 

Guthrie V. Boase Spinning Co. 

(S.), p. 117. 



Brown v, Harriot (I.), p. 32. 



Low V, Abemethy (S.), p. 62. 

Millar v, Tomkinson (£.), p. 5; 

Mumin v, Calderwood (S.), 

p. 26. 
Reid V, Fleming (S.), p. 125; 

Purves V, Sterne (S.), p. 78. 
Brown v. Harriot (L), p. 32; 

Wrigley V, Bagley (E.), p. 113 ; 

WUmott V. Paton (E.), p. 135. 
Reid V, Fleming (S.), p. 125. 
Petriet?. Weir(S.), p. 81. 



1st Sched. (3), p. 185, Osborn v. Vickers (E.), p. 74. 
Ihid Ibid, 



1st Sched. (11), (12), Boase Spinning Co. r. MacAvan 
pp. 186, 187, (S.), p. 127. 
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let Sched. (11), (12), 
pp. 186, 187; 2nd 
Scbed. (IS), p. 190, 



Medical Practitioner— oorUtnu^i. 

Certificate of, oonclusive proof of 
workman's condition, 

Medical Report- 
Agreement binding though 

based on erroneous, 

Memorandtun of Agreement— 

To be registered within six Sect. 1 (8), p. 163 } 2nd 
months, conflicting decisions, Sched. (8), p. 189, 



Meally v. Mac€rowan (S.)t p. 150. 



Registration of verbal agree- 
ment, 

Registration of, after resumption 

of work, 
Procedure on application for 

warrant to record, 
Grenuineness of, appeal from 

Sheriff, 

Memorandum of Award- 
Registration of award itself, 

Metalliferous Mine, . 

Mine- 
Breach of rule of, . 

Breach of regulations under 
Ck)al Mines Regulation Act, 
1887, 

Siding, 



Sect. 1 (8), p. 163 ; 2nd 

Sched. (8), p. 189 ; 

14 (6), p. 191, 
2nd Sched. (8), p. 189; 

(14), (c), p. 191, 
2nd Sched. (14), (c), 

p. 191, 
2nd Sched. (8), p. 189, 



2nd Sched. (8), p. 189 ; 

1 4 (6), p. 191, 
Sect. 7 (2), p. 176. 



Sect. 1 (2), (c), p. 167, 
Sect. 1 (2), (c), p. 167, 



Sect 7 (2), p. 178, 
See On, In, or About. 



Misconduct, Serious and WilftQ— 

Breach of rule under Coal Mines Sect. 1 (2), (c), p. 167, 

Regulation Act, 1887, 

Breach of rule of mine, . . Sect. 1 (2), (0), p. 167, 

Must be wilful violation of Sect 1 (2), (e), p. 167, 

known rule. 

Miner disregarding warning, . Sect. 1 (2), (e), p. 167, 



(Cleaning machinery against Sect. 1 (2), (0), p. 167, 
orders. 

Turning crane by wheel instead Sect 1 (2), (e), p. 167, 

of handle. 

Using wrong door, . . Sect. 1 (2), (e), p. 167, 

Using hoist instead of ladder, . Sect 1 (2), (c), p. 167, 



Doman v. Allan (S.), p. 102. 



Marno v. Workmui, Clark h Co. 
(No. 2), (I.), p. 48 ; Cochrane 
v. TraUl (No. 1), (S.), p. 70. 

Cochrane v. Traill (S.), pp. 70, 127. 



Cammick v, Glasgow Iron and 

Steel Co. (S.), p. 144. 
Tbid. 

Cochrane v. Traill (No. 2), (S), p. 
91 ; Cammick v. Glasgow Iron 
and Steel Co. (S.), p. 144. 

Bailey v. Plant (No. 2), (E), 
p. 118. 



MacNicol r. Spiers (S.), p. 8 ; 

Dailly v. Watson (S.), p. 81. 
Rumboll t'. Nunnery Colliery Co. 

(E.), p. 7. 

Monaghan v. United Collieries 
(S.), p. 108. 



Rumboll V. Nunnery Colliery Co. 

(E.), p. 7. 
MacNicol v. Spiers (S.), p. 8 ; 

Dailly v, Watson (S.), p. 81. 
MacNicol v. Spiers (S.), p. 8. 

Rees V, Powell Duffryn Steam 

Coal Co. (£.), p. 53 ; John r. 

Albion Coal Co. (E.), p. 188. 
Lowe V. Pearson (£.), p. 4 ; 

Guthrie v. Boase Spinning Co. 

(S.), p. 117. 
O'Hanlan v. Dondalk and Newry 

Steam Packet Co. (I.), p. 7. 
MaoNioholas v, Dawson (E.), 

pp. 9, 10. 
Logne V. FuUarton (S.), p. 126. 
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Misconduct, Berioos and Wilftil— coiiUnu<Hi. 

Railway wrvant walking on Sect. 1 (2), (c), p. 167, 

line, 

Act outside workman's duties, . Sect. 1 (2), (e), p. 167, 

Girl stepping across opening in Sect 1 (2), (c), p. 167, 

threshiog mill. 

Question of fact, . Sect. 1 (2), (c), p. 167, 



Onu.t of proof on employer, . Sect. 1 (2), (e), p. 167, 

Mistake- 
In notice, Sect 2 (1), p. 169. 

Mother- 
Title of, to sue excluded by that Sect 7 (2), (6), p. 180, 
of father, 



Todd V. Caledonian Railway (S.), 

pp. 34, 85. 
Harrison v. Whittaker (E.), p. 47. 
Callaghan v. Maxwell (S.), p. 51. 

Rumboll V. Nunnery Coal Co. 

(£.), p. 7 ; MacNicholas v. 

Dawson (K), p. 10 ; Glasgow 

and Soutii-Westem Railway v. 

Laidlaw (S.), p. 61 ; Logue v. 

Fullarton k Barclay (S.), p. 

126 ; John v. Albion Coal Co. 

(E.), p. 138. 
MacNicholas v. Dawson (E.), 

pp. 9, 11. 



Barrett v. North British Railway 
(S.), p. 86. 



Near— 

A Shipbuilding Yard— 
Not fifteen miles off, . 

Question of fact, 

Negligence- 
Does not necessarily take act 
out of scope of employment, 

New Trial- 
County Court Judge has no 
power to grant, 

Notice of Accident- 
Form of, ..... 



Delay in giving, 



Where none, workmen cannot 
take advantage of absence, 

Given to employer does not bar 
action against wrong-doer, 

Notice of Claim- 

Of indemnity, .... 



Sect 7 (3), p. 181, 
Sect. 7 (8), p. 181, 



Jackson r. Rodger (No. 1), (S.), 

pp. 84, 85. 
McMillan v. Barclay, Curie & Co. 

(S.). p. 42. 



Sect. 1 (1), p. 165, . Durham v. Brown (S.), p. 3. 



2nd Sched. (2), p. 188, 
(4), p. 188, 

Sect 4, p. 172, . 



Sect 2 (1), p. 169, 

Sect. 2 (1), p. 169 ; 

ist Sched. (8), p. 185, 
Sect 2, p. 169 ; Sect. 

6, p. 174, 

Sect 4, p. 172, . 



Mountain v. Parr (E.), p. 12. 



Bennett v, Wordie k Co. (S.), p. 
25 ; Mamo v. Workman, Clark 
& Co. (I.), p. 48; Powell v. 
Main Colliery Co. (E.), pp. 70, 
83 ; Great North of Scotland 
RaUway v. Eraser (S.), p. 122. 

M'Lean v. Carse & Holmes (S.), 
p. 26 ; Shearer v. Miller & 
Sons (S.), p. 43. 

Osbom v. Vickers (E.), p. 74. 

Perry v, Clements (E.), p. 119. 



Appleby v, Horseley Co. (Na 2), 

(E.), i>. 29. 
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Occupier— 

Of dock by fitting out ship, 



Sect. 7 (2), p. 179, 



Employing carting contractor, . Sect. 7 (2), p. 179, 
Engineer working in stranger's Sect 7 (2), p. 179, 
factory. 



Shipping agents loading vessel, . 
Coal merchant using dock 

machinery, 
Ship-owner unloading on to quay, 
Ship repairers hiring dry dock, . 
Engineer repairing ship not in 

partial occupation of dock, 
Part possession of ship in dock 

being repaired, 
Quay merchant delivering coals 

for shipment, 

On, In, or About— 

A Railvf<iy — 

Carter at Railway terminus. 

Railway refreshment room. 

Smithy in station yard. 

Private line branching off rail- 
way. 

Accident on street 315 yards 
from station, 
A Factory — 
£mt)loyment on vessel in dock, . 



Sect 7 (2), p. 179, 
Sect 7 (2), p. 179, 

Sect 7 (2), p. 179, 
Sect 7 (2), p. 179, 
Sect 7 (2), p. 179, 

Sect. 7(2), p. 179, 

Sect 7 (2), p. 179, 



Sect 7 (1), p. 174, 
Sect 7 (1), p. 174, 
Sect 7 (1), p. 174, 
Sect. 7 (1), p. 174, 

Sect 7 (1), p. 174, 



Sect 7 (1), p. 174, 



As to when a ship is a factory, see Dock and Ship. 
Crane on quay loading vessel, . Sect 7 (1), p. 174, 

Seamen working on quay, . Sect 7 (1), p. 174, 



Loading cart one and a-half 

miles from factory. 
Loading on street at factory, . 
Carter two milee from factory, . 

110 yards from factory, 
800 yards from factory, 
Loading cart on other side of 

street, 
Placing gangway from quay to 

ship, 



Sect. 7 (1), p. 174, 

Sect 7 (1), p. 176, 
Sect. 7 (1), p. 174, 

Sect 7 (1), p. 174, 
Sect 7 (1), p. 174, 
Sect. 7 (1), p. 174, 

Sect 7(1), p. 174, 



Jackson v, Rodger (S.) (No. 1), 
p. 85. 

Bee V, Ovens (S.)* p. 52. 

Francis v. Turner Bros. (E.), p. 
46 ; Malcolm v. McMillan (S.), 
p. 54 ; Purves v. Sterne (S.), 
p. 78 ; Wrigley v. Whittaker 
(E.), p. 153. 

Bruce v. Henry (S.), p. 64. 

Carrington v. Bannister (E.), p. 
95. 

Merrill v, Wilson (E.), p. 98. 

Raine v. Job6on(E.), pp. 128, 124. 

Low v» Abemetby (S.), pp. 62, 
63. 

Bartell v. Gray (E.), p. 140. 

Stewart v. Dungarvil Coal Co. 
(S.), p. 148. 



Devine v. Caledonian Railway 
(S.), p. 37. 

Milner v. Great Northern Rail- 
way (E.), p. 60. 

Caledonian Railway 1^. Breslin 
(S.), p. 87. 

Brodie v. North British Railway 
(S.), p. 98. 

Caledonian Railway r. Bathgate 
(S.), p. 146. 

Aberdeen Steam Trawling Co. v. 
Baton (S.), pp. 14, 15 ; Flowers 
V.Chambers (£.), p. 21 ; Jackson 
». Rodger (No. 1), (S.), p. 35. 

Woodham v. Atlantic Transport 

Co. (R), p. 1. 
0*Hanlon v. Dundalk, &c., Co. 

(I.), pp. 7, 8. 
Lowth V, Ibbotson (E.), pp. 13, 

14. 
Powell V, Brown (E.), p. 8. 
Bell & Sime v. Whitton (S.), 

p. 31. 
Fenn v. Miller (K), p. 66, 
Kent V. Porter (S.), p. 116. 
Cooper V. MacGovem (No. 1), 

(S.), p. 138. 
Merrill v. Wilson (R), p. 98. 
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On, In, or About— «>»<tn««d. 

A Factory — 

Bftirels stored on ground adjoin- 
ing factory, 
Factory of third party, . • 



S«Jt. 7 (1), p. 174, 
Sect. 7 (1), p. 174, 



Workman from engineering fac- Sect. 7 (1), p. 174, 
tory on ship in dock, 



Tramway Bhed commnnicating 
with repairing shop, 

A Wharf-- 
In street outside, 



Sect. 7 (1), p. 174, 



Sect 7 (1), p. 174, 



A Mine — 
Three-quarters of a mile distant Sect. 7 (1), p. 174, 

on private line. 
Eighth of mile distant, . . Sect. 7 (1), p. 174, . 

Locality and not employment Sect. 7 (1), p. 174, 

considered. 
Making road seven yards off, . Sect. 7 (1), p. 174, 



Engineering Work — 
Hopper a mile out at sea, . 

Road under repair, . 



. Sect 7 (1), p. 174, 

. Sect 7(1), p. 174, . 



Oenerally — 
Locality, not employment, Sect 7 (1), p. 174, 

material, 
Question of fact, . . . Sect 7 (1), p. 174, 



Onus of Proof— 

Of prejudice by want of, or 
defect in notice, 

That accident arose in oonrse of 
employment on workman, 

Of serious and wilful misconduct 
on employer, 

Option. See Elbction. 

Order, Disobedience to- 
Cleaning machinery, . 



Boy oiling machinery. 
Replacing belt, . 



Sect 2(1), p. 169, 



Sect 1 (1), p. 165, . 
IbicLf . . . . 



Coflgrave v. Anglo-American Oil 

Co. (I.), p. 58. 
Francis v. Turner (£.), p. 46 ; 

Malcolm v. M*MUlan (S.), p. 

64 ; Purves v, Sterne & Co., 

Ltd. (S.), p. 78 ; Wrigley v. 

Whittaker (E.), p. 153. 
Barclay, Curie k Co. v. M'Kinnon 

(S.), p. 109; Low V, Aber- 

nethy (S.), p. 62. 
Edinburgh Tramway Co. v. 

Mooney (S), p. 147. 

Strain v. Sloan k Co. (S.), 114 ; 
Hall V, Snowden (E.), p. 18. 

TumbuU V, Lambton Collieries 

(E.), p. 77. 
Caton V, Summerlee Iron Co. (S.), 

p. 162. 
Monaghan v. United Collieries 

(S.), p. 103. 

Ellison V. Longden & Son (£.), 
p. 136. 

Chambers v. Whitehaven Com- 
missioners (E.), p. 20. 

Middlemiss r. Berwick County 
Council (S.), pp. 49, 50. 

Monaghan v. United Collieries 

(S.), p. 103. 
Powell V, Brown (E.), p. 3 ; Fenn 

t;. Miller (E.), p. 65. 

M*Lean v. Carse (S.), p. 26 ; 

Shearer v. Miller (S.), p. 43 ; 

Osbom V, Vickers (B.), p. 74. 
MaoNicholas v. Dawson, p. 11. 

Ibid. 



Sect 1 (1), p. 165, . 



Sect 1 (1), p. 165, 
Sect 1 (1), p. 165, 



Lowe V. Pearson (£.), p. 4 ; 

Guthrie v. Boase Spinning Co. 

(S.), p. 117. 
Brown v. Soott (E.), p. 80. 
Menzies v. MacQuibban (S.), 

p. 66. . 
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Order, Disobedience to—eonttniMd 

Using forbidden way, 

Stepping across opening in 

threshing mill. 
Railway servant walking on line, 



Sect. 1 (1), p. 165; 

(2), (c), p. 167, 
Sect 1 (1), p. 165; 

(2), (0), p. 167, 
Sect. 1 (1), p. 165 ; 

(2), (fl), p. 167, 



Using hoist instead of ladder, . Sect. 1 (1), p. 165 ; 

(2), (c), p. 161, 
Emergency, .... Sect. 1 (1), p. 165, 



Does not take act out of conrse 
of employment unless order 
limits scope of employment, 

Breach of regulation under Coal 
Mines Regulation Act, 1887, 

Breach of rule of mine, 



Sect. 1 (1), p. 165, . 



Sect. 1 (2), (c), p. 167, . 
Sect. 1 (2), (c), p. 167, . 



Onuunentation of Bailding. See Ck)N8TBuoTioN. 

Whether included in "repair," . Sect 7 (1), p. 176, 



MacNicholas v. Dawson (£.), 

pp. 9, 10. 
Gallaghan v. Maxwell (S.), p. 52. 

Holmes v. Great Northern Rail- 
way (E.), p. 79; Todd v. 
Caledonian Railway (S.), p. 35. 

Logue V. Fallart (S.), p. 126. 

Rees V. Thomas (E.), p. 17 ; 

Menzies v. StaoQuibban (S.), 

p. 66 ; Low V. Pearson (E.), 

p. 4. 
Whitehead v. Reader (E.), 

p. 117. 

RumboU V. Nunnery Colliery Co. 

(E.),p. 7. 
MaoNiool v. Spiers (S.), p. 8 ; 

Dailly v. Watson (S.), p. 81. 

Dredge v. Conway (E.), p. 115. 



Painting— 

Whether "construction or re- Sect. 7 (1), p. 176, 



pair, 



» 



May be question of law, • . 2nd Sched. (14) (0), 

p. 191, 

Parents when Dependent. See Dipendants. 

Father's tide to daim excludes Sect. 7 (2), (6), p. 180, 
mother's. 

Part of Bofliness. See Ancillabt or Incidental. 

Partially Dependent. See Dependant. 

Party interested- 
May record award, ... 2nd Sched. (8), p. 189. 

Period of Employment. See Emplotmsnt. 

Personal Negligence, Sect 1 (2), (6), p. 167. 

Plant. See Maohinbbt. 



Ploughing— 

Contractor supplying machinery Act of 1900, Sect 1 

(2), p. 193. 



for 



Wood V. Walsh (E.), p. 15 ; 
Hobbes & Samuels v. Bradley 
(S.), pp. 68, 69 ; Hoddinott v. 
Newton, Chambers (E.), pp. 16, 
104 ; Dredge v. Conway (E.), 
p. 115. 

Hobbes & Samuels v. Bradley 
(S.), p. 69. 



Barrett v. North British Railway 
(S.), p. 87. 
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Pott Offlce SaTings Bank— Sect 5 {\\ p. 178 ; 1st 

Sohed. (7), p. 186 ; 
(10), p. 186. 
RefuMd of Coonty Court Judge Sect. 5 (U p. 173 ; 2nd Leech v. Life Mid Health Amot- 

Sohed. (4), p. 188, 



to direct payment into, 

Poultry- 
Keeping of, 



Mice AeaociAtion (£.), p. 112. 



. Actof 1900, Sect. 1(8), 
p. 198. 
Practice. See Appeal in, forma pauperu, QQ&t% and Bxpimbib. 

Pr«i)udice— 

By delay or want of notice of Sect. 2 (1), p. 169, 
action, (mu» of proof, 



Private Bailwaj— 

Workman injured on, 



M'Lean v. Carse (a), p. 26 ; 
Shearer v. Miller (S.), p^ 48 ; 
Osbom V. Vickera (E.), p. 74. 



Sect 7 (2), p. 176, 



Proceedinfi— 

Under Act must be by arbitra- Sect 1 (8), p. 168, 

tion, 

Notice of accident does not Sect 2 (1), p. 169, 

constitute, 

See NonoB, Claim for Compknsation. 

Process— 

Expensee of adjustment of stated 

case, 



Davb V. Rhymney Iron Co. (B.), 
p. 73 ; Brodie v. North British 
Railway (&), p. 98 ; Tumbnll 
V. Lambton Collieries Co. (E.), 
p. 77 ; Caton v. Summerlee 
Iron Co. (S.), p. 162. 



Cochrane v. Traill (Na 1), (S.), 

p. 70. 
Percy v. Clements (E.), p. 119. 



Cooper V, MacGovem (No. 2), 
p. 145. 



Proof— 

FaUure to appear at, duty of Sect 1 (8), p. 168 ; Ist United Collieries v, Gavin (S.), 

Sched. (12), p. 187 ; p. 41. 

2nd Sohed. (14) (e), 
p. 191, 



arbitrator, 



Purposes of Gain. See Gain. 

Quarry- Sect 7 (2), p. 178. 

Quay- 
Machinery on quay for loading, Sect 7 (2), p. 176, 



Labourer placing gangway from Sect 7 (2), p. 176, 

quay to ship, 
Timber yard adjoining quay, 
Not a factory per #e, . 



Sect 7 (2), p. 176, 
Sect 7 (2), p. 176, 



Floating structure used as quay. Sect 7 (2), p. 176, 

See Dock, Wharf, Oooupisb. 



Woodham v. Atlantic Transport 
Co. (K), p. 1 ; Lawson v. 
Atlantic Transport Co. (E.). 
p. 56. 

Merrill v, Wilson (E.), p. 98. 

Haddock v, Humphrey (£.), p. 50. 
Stewart v. Dungarvil Coal Co. 

(S.), p. 148. 
EUisv. Cory (K), p. 182. 



Question of Pact- 
Courts of Appeal cannot interfere Sect 1 (8), p. 168 ; 2nd Smith v. Lancashire and York- 
with, Sched. (4), p. 188 (14) shire RaUway (E.), p. 2 ; Dur- 

(o), p. 191, ham r. Brown Bros. (S.), p. 4. 
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Question of Fact— «)ntmM«i. 

Inference of fact reviewable, 
Where no evidence to support 

finding, 
*< Arising out of and in the 

course of," 



2nd Sched. (4), p. 188, 
2nd Sched. (4), p. 188, 

Sect. 1 (1), p. 165, . 



About a factory, 



Near shipbuilding yard. 



Sect. 7 (1), p. 174, 



Sect. 7 (3), p. 181, 



Serious and wilful misconduct, . Sect. 1 (2), (c), p. 167, 



Agreement, 



• . 



Dependent, 
Scaffolding, 



• • t 



• • * * 



2nd Sched (8) (14), 
(6), pp. 189, 191, 
Act of Sederunt, 
7(a), 

Sect. 7 (2), p. 180, . 

Sect. 7 (1), p. 174, . 



Dock, 2nd Sched. (4), p. 188, 

Continuous employment, Ist Sched. (1) (a), (»), 

p. 182, 

Painting, Sect 7 (1), p. 174, . 

Occupier, Sect. 7 (2), p. 179, 

Accident, Sect 1 (1), p. 165, 

Building, height of, . . . Sect. 7 (1), p. 174, 



Ancillary to trade or business, . Sect. 4, p. 172, . 



Workman, 



• • 



Sect 7 (2), p. 180, , 



Holness v. Maokay (K), p. 21. 

Chandler v. Smith (E.), p. 39 ; 
Fenn v. Miller (£.), p. 65. 

Smith V. Lancashire and York- 
shire Railway (E.), p. 2 ; Dur- 
ham V. Brown (S.), p. 4 ; 
Brown v, Scott (E.), p. 80; 
Henderson v. Glasgow (S.), 
p. 85, 86. 

Powell V, Brown (E.), p. 8 ; Bell 
& Sime V. Whitton (S.), p. 31 ; 
Fenn v. Miller (E.), p. 65. 

M'MiUan v. Barclay, Curie & 
Co. (S.), p. 42. 

Rumbolt V, Nunnery Colliery Co. 
(E.), p. 7 ; MacNicholas v. 
Dawson (E.), p. 10 ; Glasgow 
and South- Western Railway v. 
Laidlaw (S.), p. 61 ; Logue v. 
Fullarton, Hodgart & Barclay 
(S.), p. 126 ; John v. Albion 
Coal Co. (E.), p. 133. 

Cammick v. Glasgow Iron Co. 
(S.), p. 144. 



Simmons v. White (£.), p. 12 ; 
Legget V. Burke (S.), p. 150. 

Wood V, Walsh (E.), p. 16 ; 
M'Donald v. Hobbes & Samuel 
(S.), p. 40 ; Maude v. Brooke 
(E.), p. 53 ; Ferguson v. Green 
(E.), p. 96 ; Hoddinottv. New- 
ton, Chambers & Co. (E.),p.l05; 
Marshall v. Rudeforth (E.), 
p. 156. 

Kenny v. Harrison (E.), p. 154. 

Small V. M*Cormick (S.), p. 28. 

Hobbs & Samuels v. Bradley (S.), 

p. 69. 
Carrington v. Bannister (E.), 

p. 95. 
Roper V. Greenwood (E.)) p* 102. 
Halstead v. Thomson (3.), p. 115 ; 

Knight v. Cubitt (B.), p. 183 ; 

MacGrath v. Neill & Sons (S.), 

p. 135. 
Bush V. Hawes (E.), p. 139 ; 

Cooper V. MacGtovem (S.), 

pp. 137, 188. 
Evans v. Penwiltt Co. (K), p. 

137. 
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Qnestion of Law— 

Ooart oi Appeal can deal with 
law onlj, 

"Aridng oat of and in the 
course of," 



Sect 1 (8), p. 171 ; 
2nd Sched. (4), p. 188, 

Sect 1 (1), p. 165, . 



Scafifolding, 



• • 



Sect 7 (1), p. 174, . 



Painting. Sect. 7 (1), p. 174, . 



Serioos and wilfol mlBOonduot, . Sect. 1 (2), (c), p. 167, 



Bailroad— 

Synonymoui with "railway" 

and includes ugnal box, 
Tramway is, . . • . 

Bailway— 

Includes yard at terminus, 



Sect 7 (2), p. 178, . 
Sect. 7 (2), p. 178, . 

Sect 7 (2), p. 176, . 



Includes smithy in station yard, Sect 7 (2), p. 176, 
Excludes refreshment room, . Sect 7 (2), p. 176, 



Excludes private line, 



Sect 7 (2), p. 176, 



Horse bolting at station yard, . Sect 7 (1), p. 174, 



Servant walking on line, . 



Sect. 1 (1), p. 165; 
(2), (c), p. 167, 



Sidmg at colliery, . • 

Bailway Company- 
Liability of, to servants of cart- 
ing contractor, 
Carting part of business of, • 



Sect 7 (2), p. 176, . 



Smith V, Lancashire and York- 
shire Railway (>>. (£.), p. 2; 
Durham v. Brown (S.), p. 4. 

Smith V, Lancashire and York- 
shire Railway (E.), p. 2 ; Dur- 
ham V. Brown (S.), p. 4 ; 
Henderson r. Glasgow Cor- 
poration (S.), p. 86. 

Wood V. Walsh (B.), p. 16; 
M'Donald v. Hobbes & Samuel 
(S. ), p. 40 ; Maude v. Brook 
(E.), p. 58; Ferguson v. 
Green (K), p. 96 ; Hoddinott 
V. Newton, Chambers ft Co. 
(E.), p. 105; ManhaU v. 
Rudeforth (E.), p. 156. 

Wood r. Walsh (E.), p. 15; 
Hobbs ft Samuels r. Bradley 
(S.), p. 69. 

Dailly v. Watson (S.), p. 81 ; 
Callaghan v. Maxwell (S.), 
p. 51. 

FuUick V. Evans, O'Donnell ft 
Co. (E.), p. 110. 

Fletcher v. London United Tram- 
ways (E.), p. 155. 

Devine v. Caledonian Railway 
(S. ), p. 87. 

Caledonian Railway v. Breslin 
(S. ), p. 87. 

Milner v. Great Northern Rail- 
way (E.), p. 60. 

Brodie v. North British Railway 
(S.), p. 93 ; and see Davis v, 
Rhynmey Iron Co. (E.), p. 73 ; 
Tumbnll v. Lambton Collieries 
Co. (E.), p. 77. 

Caledonian Railway v. Bathgate 
(S.), p. 146; Devine v, Cale- 
donian Railway (S.), p. 38. 

Todd V. Caledonian Railway 
(S.), p. 35 ; Holmes v. Great 
Northern RaUway (E.), p. 79 ; 
Goodlet V. Caledonian Railway 
(S.), p. 161. 

Monaghan v. United Collieries 
(S.), p. 108. 



Sect 4, p. 172, . . Greenhill v. Caledonian Railway 

(S.), p. 67, 
Sect 4, p. 172, • • Ibvi. 
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Bailway Company— co»*^*»w«i. 

Contractor erecting signals for, . Sect. 4, p. 172, . . 

Reconstruction of station not Seot, 4, p. 172, . » 

part of business of, 
Construction of retaining wall Sect. 4, p. 172, . 

at signal cabin, 

Reasonable Cause- 
Excuse for defective notice, . Sect. 2 (1), p. 169. 

Reasonable and Proportionate- 
Compensation to be, . . .1st Sched. 1 (a), (ii), 

p. 183. 

Recording of Memorandum. See Memorandum. 

Redemption of Weekly Pay- 1st Sched. (id), p. 187. 
ment, 

Red Lead- 
Causing inflammation on blis- Seot 1 (1), p. 165, • 
tered finger not accident, 

Reduction of Weekly Payment See Wbwclt Patmint. 

Rei^hment Room- 
Barmaid injured in railway, . Seot. 7 (2), p. 176, • 



Bums V. North British Railviray 
Co. (S.), p. 59. 

Pearce v. London and South- 
western RaUway (E.), p. 78. 

Dundee and Arbroath Railway 
Co. r. Carlin (S.), p. 120. 



Walker v, LUlesbaU Coal Co. 
(E.), p. 47. 



Refusal- 

Of Sheriff to state a case, . 



2nd Sched. 14 (e), p. 
191 ; Act of Seder- 
unt (9) (a), (c), W, 



Of arbitrator to direct payment Sect. 5 (1), p. 173 ; 
in Post Office Savings Bank, 2nd Sched. (4), p. 1 88, 



Milner v. Great Northern Rail- 
way (E.), p. 60. 

Hobbs h Samuels v. Bradley (S.), 
p. 68 ; Glasgow and South- 
western Railway v. Laidlaw 
(S.), p. 61. 

Leech v. Life and Health Assur- 
ance Association (E.), p. 112. 



Registered Letter- 
Notice served by, 

Registrar— 

Of Friendly Societies, 



Sect 2 (4), p. 170. 



Sect. 3, p. 171 ; Sect 
8 (2), p. 181. 
Of County Court means Sheriff, 1st Sched. 16, p. 187. 
Payment partly to legal personal Ist Sched. (4), (5), (6), 
representative, and partly to 
Registrar for investment. 



(7), pp. 186, 186, 



Daniel v. Ocean Coal Co. (E.) 
p. 76. 



Registration. See Aorkemknt and Mbmorandum. 

Regulation of Railways Act, 1887— 

SeetuM 3 — 

"Used for purposes of public Sect 7 (2), p. 176, 
traffic," smithy in station 
yard. 
Refreshment room, . . Sect 7 (2), p. 176, 



Caledonian Railway v, Breslin 
(S.), p. 87. 

Biilner v. Great Northern Rail- 
way (K), p. 60. 
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Bacnlation of Railways Act, Y^—etrnJUnued. 

Private Railway, . , Sect 7 (2), p. 176, 



Reoonstmotion of ttatioo, . . Sect. 4, p. 168, . 



Remit- 
To medical practitioner, . 

To Sheriff fer amendment. 

To Sheriff for restatement rak- 
ing new question, 



Ist Sched. (11), p. 186} 
2DdSohed.(13),p.l90, 

2nd Sched. (14) (c), 
p. 191, 

Act of Sedenmt, Sect. 
9, 



Repairs— 

Whether painting amoiints to, . Sect. 7 (1), p. 174, 



Whether alterations included, . Sect 7 (1), p. 174, 

What amounts to, . . . /Met., . . . . 

Remova^ of machinery from Sect 7 (2), p. 178, 

engineering works not, 

Of road by means of steam roller, Sect 7 (2), p. 178, 



Brodie v. North British Railway 
(S.), p. 08; Tnmbnll v. Lambton 
Collieries (K), p. 77. 

Pearoe v. London and South* 
Western Railway (E.), p. 78. 

Qonrlay BroUiers w Ferrier (S.), 

p. 160. 
Mumin v. Calderwood (S.), p. 9. 

Rae r. Fraser (S.), p. 84 ; 
M'Donald v, Hobbes & Sanotnel 
(S.), p. 41. 

Wood V, Walsh (E.), p. 15 ; 
Hoddinott V. Newton,Chambers 
ft Co. (E.), pp. 16, 104 ; Dredge 
r. Conway (£.), p. 115. 

Ho'idinott v. Newton, Chambers 
& Co. (E.), pp. 16, 104. 

Ibid, 

Rae V. Fraser (S.). p. 33. 

Middlemiss v. Berwick County 
Council (S.), p. 49. 



Report of Medical Practitioner- 
See BlMDiOAL PBAcrrnoifiB, MsDiOAL IUport. 
Residence— 

Of parties determines /orum, . 2nd Sched. (9), p. 190, King v. Owen (E.), p. 160. 



Result— 

Remote result of injury, 



Review of Weekly Payment- 
Form of award to preserve work- 
man's right, in event of super- 
vening incapacity, 



Only when change in circum- 
stances. 

Offer to take workman back at 
old wages, 



Sect 1 (1), p. 165 ; 1st Dunham r. Clare (E.^ p. 155. 
Sched. (1) (a), p. 182, 
See Ihjort. 

1st Sched. (12), p. 187, Irons v. Davin h Timmins (E.), 

p. 23 $ Chandler v. Smith (E.), 
p. 39 ; Freeland v, Macfarlane, 
Lang (S.), p. 72 ; Powell Duffryn 
Steam Coal Co. v. Edwards (E. ), 
p. 90 ; Pomphrey r. Southwark 
Press (E.), p. 101. 

2nd Sched. (12), p. 187, Crossfield v. Tanian (E.), p. 84. 



2nd Sched. (12), p. 187, 



Arbitrator bound by medical 
referee's report. 



1st Sched. (11), (12), 
pp. 186, 187 ; 2nd 
Sched. (12), p. 190, 



Ellis V. Knott (E.), p. 75 ; Powell 
Duffryn Steam Coal Co. «. 
Edwards (E.), p. 90; Great 
North of Scotland Railway v. 
Fraser (S.), p. 123. 

Boase Spinning Co. v. MacAvaa 
(S.), p. 127 ; Gourlay r. Ferrier 
(S.), p. 150. 
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Boad— 

Repair of, . 



Sect. 7 (2), p. 178, 



Bnle, Breach of. See Ordbb, Disobbdunob to. 

Boles of Court- 
Means Act of Sederunt, . 2nd Sched. (14) (a), 

p. 191. 

Bupture— 

Caused by lifting planks frozen Sect. 1 (1), p. 165, 

together. 
Of diseased blood-vessels in Sect' 1 (1), p. 165, 

stomach, 
Of mnsdes while lifting beam, . Sect. 1 (1), p. 165, 



Savings Bank, Post Offlce— 

Refusal of Oonnty Court Judge 
to dhrect payment into, 

Payment partly to legal personal 
representative and partly to 
registrar for investment in, 

Scaffolding- 
Ladder held not, 



Ladder and crawling board, 
Ladder and planks, . 
Ladder, . . 
Loose planks on trestles, . 



Sect. 5 (1), p. 173 ; 2nd 
Sched. (4), p. 188, 

1st Sched. (4), (5), (6), 
(7), pp. 188, 189, 



Sect. 7 (1), p. 174, 



Sect. 7 (1), p. 174, 
Sect. 7 (1), p. 174, 
Sect. 7 (1), p. 174, 
Sect 7 (1), p. 174, 



Arrangement of planks and Sect. 7 (1), p. 174, 

trestles. 
Whether, question of law or fact. Sect 7 (1 ), p. 174, 



Accident during removal of, . Sect 7 (1), p. 174, 
Not in use at time of accident, . Sect. 7 (1), p. 174, 
Need not be thirty feet in height, Sect. 7 (1), p. 174, 



Scale of Compensation— . 
Scheme— 

Li lieu of Act, .... 
UnaflFected by Friendly Societies* 
Act, 

Seaman- 
Doing work on shore excluded, . 

Not always excluded, 



1st Sched. (1), p. 182. 



Sect. 3, p. 171. 

1st Sched. (15), p. 187. 



Sect. 7 (2), p. 174, 
Sect 7 (2), p. 174, . 



MiddlemisB v. Berwick County 
Council (S.), p. 49. 



Timmins r. Leeds Forge (E.), 

p. 90. 
Hensey v. White (£.), p. 45. 

Boardman v, Scott & Whitworth 
(E.), p. 137. 

Leech v. Life k Health Assur- 
ance Association (E.), p. 112. 

Daniel v. Ocean Coal Co. (E.), 
p. 76. 



Wood V. Walsh (E.), p. 16 ; 

McDonald v. Hobbes & Samuel 

(S.), p. 40. 
Veazey v. Chattle (E.), p. 142. 
Dredge v, Conway (E.), p. 115. 
Marshall v. Rudeforth (E.), p. 156. 
Maude v. Brook (E.), p. 58 ; 

Ferguson v. Green (£.), p. 96. 
Hoddinott v. Newton, Chambers 

(E.), pp. 16, 104. 
Wood v. Walsh (E.), p. 16} 

M'Donald v, Hobbes & Samuel 

(S.), p. 40 ; Maude v. Brook 

(E.),>p. 53 ; Ferguson v. Green 

(K), p. 96; Hoddinott v. 

Newton, Chambers (E.), p. 104. 
Fride v. Fenton (£.), p. 66. 
Halstead v. Thomson (S.), p. 15. 
Hoddinott v. Newton, Chambers 

(E.), p. 105. 



O'Hanlan v, Dundalk and Newry 

Steam Packet Co. (I.), p. 8. 
Raine v, Jobson (E. \ pp. 128, 124. 
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Secretary of State— 

AppointmMit of Medical in»oti- 3iid Sohed. (18), p. 190. 
tioner bj, 

Secnrity for Ooets. See Costb, Appbal. 

Seriooi and wilM Misconduct. See Miboonouct. 



Service, Agreement of — 

AU kinds incladed, . 

Sendee of Notice, 



Sect 7 (2), p. 180, 



. . . Sect. 2 (8), (4), (5), 

pp. 170, 171. 

Settlement by Agreement— 

Exolades Arbitration, . . Sect 1 (8), p. 168, 



Sect 7 (2), p. 176, 



Adapting for sale, 



Sewer, 



Sheriff- 

As Arbitrator, . 



Refofial of, to state case, • 



Sect 7 (2). p. 178. 

Sect 1 (3), p. 168 ; Ist 
Sched. (12), p. 187 ; 
2nd Sched. (14) (e), 
p. 191, 

2nd Sched. (14) (c), 
p. 191 ; A. of S., 
Sect. 9 (a), (c), (*), 



No remit to state case raising A. of S., Sect 9 (^), . 
new question, 



Eqaivalent to County Oonrs 
Judge, 

May remit to Medical practi- 
tioner, 

Keview of decision of, 

Sheriff-Olerk— 

Investment in name of, 
Equivalent to Registrar of 
County Court, 



iff*Oonrt, .... 

Judgment, award enforceable as, 

Sheriff-Oonrts' Act, 1876, . 

Ship- 
In dock not a factory, . 



2nd Sched. 14 (a), p. 

191. 
2nd Sched. (18), p. 

190. 
2nd Sched. 14 (o), p. 

191. 

Sect 5 (1), p. 178. 
1st Sched. (16), p. 187. 

2nd Sohed. (14) (e), 

p. 191. 
2ndSched.(8),(14),(6), 

pp. 189, 191. 
2nd Sched. (14) («), 

p. 191. 

Sect 7 (2), p. 176, . 



Maogregor r. Dansken (S.), p. 6. 



Donlop V. Rankin h, Blaokmore 
(S.), p. 168. 

Henderson v. Qlasgow Corpora- 
tion (a), p. 85. 



United Collieries v. Gavin (S.), 
p. 41. 



Hobbs & Samuels r. Bradley (S.) 
p. 68 ; Henderson v. Glasgow 
Corporation (S.), p. 86 ; Glas 
gow and South-Western Rail 
way r. Laidlaw (S.), p. 61. 

Rae V. Fraser (a), p. 84 
McDonald v, Hobbee h, Samuel 
(S.), p. 41. 



Gourlay v, Ferrier (S.), p. 150. 



Peters v. Aberdeen Trawling Co. 
(S.), p. 15 ; Flowers r. Cham- 
bers (E.), p. 21; Dorrie v. 
Warren (E.), p. 24 ; Broiftnii v. 
Harriot (I.), p. 81. 
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Ship — conilnxud. 

Ship loading or unloading in 
dock not a factory, 



Sect. 7 (2), p. 176, 



Lighter loading or unloading to Sect. 7 (2), p. 176, 
or from ship not a factory, 



Ship loading in dock with ship's 
machinery not a factory. 

Engine on lighter unloading ship, 
not included, 

Employment on ship loading 
from dock included, 

Ship in dry dock included, . 

Ship loading in dock included, . 

Ship being repaired in wet dock 

exduded, 
Ship being repaired in dry dock 

included, 
Ship being repaired in wet dock 

included. 
Ship's machinery unloading on 

to quay not "machinery or 

plant," 
Ship's machinery raising cargo 

from hold not " machinery or 

plant," 
Ship's machinery loading from 

lighter not "machinery or 

plant," 
Ship's machinery loading from 

dock included. 
Gangway from ship to quay. 
Putting mast in ship not load- 
ing, 
When loading ship finishes. 
Coal merchant loading ship with 

dock machinery, 



Sect. 7 (2), p. 176, 

Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 
Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 



Sect 7 (2), p. 176, 



Sect 7 (2), p. 176, 



Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 
Sect 7 (2), p. 176, 

Sect 7 (2), p. 176, 
Sect. 7 (2), p. 176, 



Woodham v. Atlantic Transport 
Co. (E.), p. 1 ; Lawson v, 
Atlantic Transport Co. (K), 
p. 66 ; Durrie v. Warren (E.), 
p. 24. 

Spencer v. Livett Frank & Son 
(E.), p. 55 ; Hennessy v, 
M*Cabe (E), p. 46. 

Bruce v. Henry (S.), p. 64. 

Laing v. Young & Leslie (S.), 

p. 92. 
Stuart V. Nixon k Bruce (E.), 

p. 106. 
Raine v, Jobeon (E.), p. 123. 
Cattermole v. Atlantic Transport 

Co. (E.), p. 142. 
Brown v. Harriot (I.), p. 31 ; Low 

V, Abemethy (S.), p. 62. 
Raine v. Jobson (K), p. 123. 

Bartell r. Gray (E.), p. 140. 

Aberdeen Trawling Co. v, Peters 
(S.), p. 14 ; Bruce r. Henry 
(S.), p. 64. 

Blair v. Dundalk & Newry Steam 
Packet Co. (I.), p. 40. 

Hennessy v. M'Cabe (E.), p. 46; 
Spencer v, Livett (E.), p. 56. 

Stuart V. Nixon & Bruce (E.), 

p. 106. 
Merrill v. Wilson (E.), p. 99. 
Brown v. Harriot (L), p. 32. 

Stuart v. Nixon (E.), p. 106. 
Carrlngton v. Bannister (E), p. 
95. 



Shipbuilding Yard- 
Near a, not fifteen miles off. 

Question of fact, 

Does not include dock when ship 
is being repaired without 
mechanical power, 



Sect 7 (3), p. 181, 

2nd Sched. 14 (0), 

p. 191, 
Sect 7 (2), p. 176, . 



Jackson v. Rodger (No. 1), (S.), 

p. 36. 
McMillan v. Barclay, Curie & Co. 

(S.), p. 42. 
Low V, Abemethy (S.), p. 68. 



Shipowner- 
Unloading on to quay is occupier, Sect 7 (2), p. 179, 



Merrill %\ Wilson (E.), p. 98. 
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Shipping Agent— 

Loading ship not oocapi«r of. 
dock, 

Sidinc- 

A part of mine, .... 

Sight, Injury to- 
Future rights safe-guarded, 

Signal Box- 
Included in word railroad whioh 
equals railway, 

8o/atium— 

No claim for, . 



Sect 7 (2), p. 179, . Bruce r. Henry (S.), p. 64. 



Sect. 7 (2), p. 176, . 



IstSohed. (12),p.l87, 



Sect 7 (2), p. 176, . 



• . • 



Sect 7 (2), (6), p. 180. 



Stated Case. See Casi. 

Station- 
Employment at. See Railway. 
Recons tr ucting not part of busi- 
ness of raUway company, 



Sect 4, p. 172, . 



Steam. See Mechanical Powxb. 

Steam Boiler- 
Repairing road with, . . Sect. 7 (2), p. 178, 

Stranger- 
Accident in factory of, . Sect 7 (2), p. 179, 



Right to indemnity from . Sect 6, p. 174, . 



Snb-Oontractor— 

Meaning of. 



Sect 4, p. 172, . 



May be an undertaker, 



Sect. 4, p. 172 I Sect 
7 (2), p. 179, 



Liability of undertaker for. Sect 4, p. 172, . 



Carting for factory owner, Sect 4, p. 172, . 

Carting for railway company, . Sect. 4, p. 172, . 

Erecting signals for railway Sect. 4, p. 172, . 
company, 



Monaghan r. United Collieries 
(S.), p. 103. 

(Jourlay v, Ferrier (S.), pp. 150, 
151. 

Fullick V. Evans, O'Donnell A 
Ca (K), p. 110. 



Pearoe v, London and South- 
western Railway, p. 73 ; 
Dundee Railway r. Carlin (S.), 
p. 120. 



Middlemiss v. Berwick County 
Council (S.), p. 49. 

Francis v. Turner (K), p. 46 ; 
Malcolm v. M'Millau (a), 
p. 54 ; Purees v. Sterne (S.), 
p. 78. ; Wrigley v. Whittaker 
(K), p. 153. 

Great Northern Railway v. 
Whitehead (K), p. 163. 

Bums V. North British Railway, 

p. 59. 
Cooper k Crane t*. Wright 

(E.), p. 153, over-ruling ; Cass 

V. Butler (E.), p. 59 ; Knight v. 

Cubitt (E.), p. 132. 
Bee V, Ovens (S.), p. 52 ; Cooper 

V, MacGovem (S.), p. 137; 

Stalker v. Wallace (S.), p. 89 ; 

Coeper k Crane r. Wright (B.), 

p. 153. 
Bee V. Ovens (S.), p. 52 ; Cooper 

V, MacGovem (S.), p. 187. 
Ghreenhill v. Caledonian Railway 

Co. (S.), p. 67. 
Bums V. North British R^lway 

Co. (S.), p. 59. 
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Snb-Oontractor— contmacd. 

Reconstructing station, 

Erecting plant for tramway com- 
pany, 

Repairing machinery in textile 
factory, 

Constructing retaining wall at 
railway signal cabin, 

Erecting iron roof on building, . 

Not liable to indemnify, . 

Liable to indemnify, . 

Snminary Procedure, . 
Superannnatioii Act, . 



Sect. 4, p. 172, . 

Sect 4, p. 172, . 

Sect. 4, p. 172, . 

Sect. 4, p. 172, . 

Sect. 4, p. 172, . 
Sect. 4, p. 172, . 
Sects. 4, p. 172, and 7 

(2), p. 179, 
2nd Sched. 14 (e), 

p. 191. 
Sect. 8 (2), p. 181. 



Peace v. Jjondon & South-West- 
em Railway (E.), p- 73. 

Brennan v. Dublin United Tram- 
way Co. (I.), p. 79. 

Wrigley v, Bagley & Wright h, 
Whittaker (E.), p. 113. 

Dundee & Arbroath Railway Co. 
V. Carlin (S.), p. 120. 

Bush V, Hawea (E.), p. 189. 

Cooper V. Davenport (E.), p. 65. 

Cooper h. Crane r. Wright (E.), 
p. 158. 



Support. See Dependant, Dependent. 



Third Party— Liability for— 

Expenses of, called in by em- 

ployer, 

See Indemnity, Stranger. 
Threshing Mill- 
Not a factory while travelling, , Sect. 7 (2), p. 176, 
Girl stepping across opening in, Sect. 1 (2), (c), p. 167, 
Contractor supplying, 



Calls ghan v. Maxwell (S.), p. 52. 



Ticket Collector- 

Chatting with passenger, . 



Actof 1900, Sect. 1(2), 
p. 193. 

Sect. 1 (1), p. 165, 



Timber Yard- 
Adjacent to quay not a wharf, . Sect. 7 (2), p. 176, 

Time- 
limit for making claim, . . Sect. 2 (1), p. 169, 



Agreement to pay bars employer 

pleading time limit. 
Making weekly payments may 

not bar employer. 
Claim made on last day of six 

months. 
Date of termination of weekly 

payment of, 

Title to claim- 
Illegitimate child no title for 

death of mother. 
Grandchild included. 
When father and mother alive, 

title in father. 



Sect. 2 (1), p. 169, . 
Sect 2 (1), p. 169, . 
Sect. 2 (1), p. 169, 
Ist Sched. (12), p. 187, 
See Memobandum. 

Sect. 7 (2), p. 180, 

Sect 7 (2), p. 180, 
Sect 7 (2), p. 180, . 



George v. Macdonald (S.), p. 141. 
Callaghan v. Maxwell (S.), p. 52. 



Smith V. Lancashire and York- 
shire Railway (E.), p. 2. 

Haddock v. Humphrey (E.), p. 50. 



Bennett v. Wordie (S.), p. 25 ; 

Mamo V. Workman, Clark 

(Nob. 1 and 2), (I.), p. 48 ; 

Powell V, Main Colliery Co. 

(E.), pp. 70, 88. 
Wright V. Bagnal (E.), p. 72. 

Randal v. Hill's Dry Dock Co. 

(E.), p. 76. 
Great North of Scotland Railway 

V. Eraser (S.), p. 122. 
Morton v. Woodward (E.), p. 

161. 



Clement t^. Bell (S.), p. 80. 

Hanlin v. Melrose (S.), p. 38. 
Barrett v. North British Railway 
(S.), p. 37. 
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Title to Olaim — evs^nutd. 

Total dependent excladet partud, Ist Sohed. (1), (a), p. 

182, 

See Widow. 

Trade or Btudneas. See Anoillabt to. 



Trades Union - 

FigfatiDg case for workman, 
securitj for costs, 



Fagan r. Murdoch (S.), p. 89. 



Appeal in forma pauperii, 

Tramway- 
Company's repairing premises a Sect 7 (2), p. 176, 

factory, 
An engineering work, . Sect. 7 (2), p. 178, 



Trial- 
County Court judge no power 

to grant new, 
No decree by default, 

Undertaker— 

Railway Company — 

Contractor erecting signals, . 

Carting goods from factory, 

Carting goods at station, . 

Reconstruction of station, . 

Construction of retaining wall at 

signal box, 
Dock machinery hired out by 

railway company. 
Factory — 

Occupation of dock by fitting out 

ship there, 
Engineer working in stranger's 

factory. 



Occupier employing carting con- 
tractor, 

Repairing engineer in partial 
occupation of dock. 

Carting goods to station from, • 

Shipping agents loading vessel, . 
Coal merchant using dock 
machinery, 



2nd Sched. (2), (4), p. 

188, 
Sect 1 (3), p. 168, 2nd 
Sched. 14 (e), p. 191, 



Sect 4, p. 172 ; 7 (2), 

p. 179, 
Sect 4, p. 172 ; 7 (2), 

p. 179, 
Sect. 4, p. 172 ; 7 (2), 

p. 179, 
Sect 4, p. 172 ; 7 (2), 

p. 179, 
Sect 4, p. 172 ; 7 (2), 

p. 179, 
Sect 7 (2), p. 176, 



MacLaoghlin v. Clayton (£.), 
p. 9 ; Haddock v. Humphrey 
(No. 1), (E.), p. 40. 

Medd V. M*Iver (E.), p. 18. 

Edinburgh Tramway Co. v. 

Mooney (S.), p. 146. 
Fletcher v. London United Tram- 

ways (E.), p. 155. 

Mountain v. Parr (E.), p. 12. 

United Collieries v. Gavin (S.), 
p. 41. 



Bums V. North British Railway 

(S.), p. 59. 
Cooper V. MacGovem (S.), p. 187. 

Greenhill v. Caledonian Railway 
(S.), p. 67. 

Pearce v, Loudon & South- West- 
ern Railway (E.), p. 73. 

Dundee & Arbroath Railway v, 
Carlin (S.), p. 120. 

Carrington v. Bannister (E.), 
p. 95. 



Sect 7 (2), p. 179, . Jackson v. Rodger (S.), p. 35. 



Sect 7 (2), p. 179, . 



Sect. 7 (2), p. 179, 

Sect 7 (2), p. 179, . 

Sect 4, p. 172 ; Sect 

7 (2), p. 179, 
Sect 7 (2), p. 179, 
Sect. 7 (2), p. 179, . 



Francis v. Turner (K), pi 46 ; 

Malcolm v, M'MilUn (&), p. 

54 ; Pnrves v. Sterne (S. ), 

p. 78. See also Brennan v. 

Dublin Tram. Co. (L), p. 79; 

Wrigley V. Whittaker k Sons 

(E.), p. 153. 
Bee V. Ovens (S.), p. 52. 

Low r. Abemethy (S.), p. 63. 

Cooper V. MacGovem (S.), p. 137. 

Bruce v. Henry (S.), p. 64. 
Carrington v. Bannister (E.), 
p. 95. 
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Undertaker — cotUtnuecK. 

Factory — 
Shipownera loading vessel, 
Ship repairers hiring dry dook, . 



Sect. 7 (2), p. 179, 
Sect 7 (2), p. 179, 



Part possession of ship being Sect. 7 (2), p. 179, 

repaired in dock, 
Employment of undertaker, not Sect. 7 (1), p. 174, « 

of workman, material. 

Mint — 
Locality, not bnsiness, material. Sect. 7 (2), p. 179, 

Building — 

Person undertaking construction Sect. 7 (2), p. 179, 
of substantial part of build- 
ing* 

Sub-contractor for painting, . Sect. 4, p. 172 ; Sect. 

7 (2), p. 179, 

Contractor for joinery work, . Sect. 7 (2), p. 179, 

Contractor doing plaster work, . Sect. 7 (2), p. 179, 

Owner employing tradesman to Sect. 7 (2), p. 179, 

repair. 

Person supplying labourers to Sect. 7 (2), p. 179, 

builder. 

Builder employing contractor to Sect. 7 (2), p. 179, 

demolish. 

Indemnity from sub-contractor, Sects. 4, p. 172 ; 7 (2), 

p. 179, 

Builder employing contractor to Sect 7 (2), p. 179, 

demolish. 

Use and Occupation. See Undibtakib, Factobt. 
Unloading. See Maohinbbt. 



Merrill v. Wilson (E.), p. 98. 
Raine v. Jobson (£.), pp. 123, 

124. 
Bartell v. Gray (E.), p. 140. 

Mason v. Dean (E.), p. 57; 
Monaghan v. United Collieries 
(S.), p. 104. 

Monaghan v. United Collieries 
(S.), p. 103. 

Mason v. Dean (£.), p. 57. 



Cass V, Butler (£.). p. 59. 

Stead v. Moore (K), p. 80. 
Stalker v. Wallace (S.), p. 89. 
Macgregor v, Dansken (S. ), p. 6. 

Percival v. Gamer (E.), p. 78. 

Knight V, Cubitt (E.), p. 132. 

Cooper & Crane v. Wright (E.), 

p. 158. 
Knight V. Cubitt (E.), p. 132. 



Vegetables, growing of, . 
Vessel. See Ship. 



Act of 1900, Sect 1 
(3), p. 193. 



Wages- 
Disablement for two weeks, full Sect 1 (2), (a), p. 166, . Chandler v. Smith (E.), p. 38. 

wages paid as act of grace. 
Loss of prospective, . . .1st Sched. (1) (6), Freeland v. MTarlane(S.), p. 71 ; 

p. 183 ; (2), p. 185, Pomphrey v, Southwark Press 

(E.), p. 100. 
See AvBBAGB Webklt Earniitob and Wbiklt Patmxnts. 

Want of Notice, .... Sect 2 (l), p. 169, Osbora v. Vickers (E.), p. 74. 

Warehonse— 

Need not be in contiguity to Sect 7 (2), p. 176, . Wilmott v. Paton (E.), p. 136. 
water. 
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Warning- 
Miner disregarding. . 



Warrant- 
Application for, to record memO' 
randum of agreement, 



Water. See Mxchanioal Powrr. 

Weekly Earnings- 
Trade, not calendar week meant, 



Weekly Payment- 
Subject to lit Sched. (1) (6), 
p. 188, whole amount of differ- 
ence may be awarded, 

Workman barred by refusal of 
work at previous wages, 

Workman not bound to accept 
offer of old employment at old 
wages in lieu of weekly pay- 
ment, 

Workman in receipt of same 
wages after as before accident. 

Boy receiving same wages, but 
prospective increase lost, 

Difference between earnings 
before and after accident, 

Prospective rise — Apprentice's 
tuition — Food, &c.. 

Not regarded as earnings, . 

Date of terndnation of, 

Review of— 
None unless change in circum- 
stances, 
Offer to take workman back at 
old wages, 



Form of award to preserve work* 
man's right in event of super- 
vening incapacity. 



Medical report conclusive. 



Sect. 1 (2), (c), p. 167, . Rees v, Powell Duffryn Steam 

Ooal Co. (£.), p. 53 ; John v. 
Albion Coal Oo. (£.), p. 138. 



2nd Sched. (14) (e), 
p. 191, 



Cammick v, Glasgow Iron and 
Steel Oo. (S.), p. 144 ; Coch- 
rane V. Traill (No. 2), (S.), 
p. 91. 



Ist Sched. (1) (6), Whale v. Rhymney Iron Co. (£.), 
p. 188, p. 180 ; Fleming v. Lochgelly 

Iron Oo. (S.), p. 158. 



1st Sched. (2), p. 185, 



1st Sched. (2), p. 185, 
1st Sched. (2), p. 185, 



Ist Sched. (2), p. 185, 
1st Sched. (2), p. 185, 
2nd Sched. (2), p. 185, 



Ibid,, . 



Geary v. Dixon (S.), p. 22 ; 

Parker v, Dixon (S.), p. 157 ; 

niingworth v. Walmsley (E.), 

p. 69. 
Powell Duffryn Steam Coal Oo. 

V. Edwards (£.), p. 90. 
Ellis V. Knott (E.), p. 75 ; Great 

North of Scotland Railway r. 

Eraser (S.), p. 123. 

Irons V. Davies & Timmings (E.), 

p. 22. 
Freeland v. Macfarlane (S.), 

p. 71. 
Pomphrey v. Southwark Press 

(K), p. 100. 
Ibid, 



1st Sched. (1) (6), Gibb v. Dnnlop&Oo.(S.), p. 160. 

p. 183, 

Ist Sched. (1) (6). (12). Morton v. Woodward (B.), p. 167. 

pp. 188, 187, 

1st Sched. (12), p. 187, Crossfield v. Tanian (R), p. 84. 



2nd Sched. (12), p. 187, 



1st Sched. (12), p. 187, 



1st Sched. (11) (12), 
pp. 186, 187; 2nd 
Sched. (18), p. 190, 



Ellis V. Knott (E.), p. 75 ; Powell 
Duffryn Steam Coal Oo. v. 
Edwards (E.), p. 90; Great 
North of Scotland Railway v. 
Fraser (S.), p. 123. 

TronB V, Davies & Timmins (E.), 
p. 23 ; Chandler r. Smith (E.), 
p. 39 ; Freeland v. Macfarlane 
(S.), p. 72 ; Pomphrey «, South- 
wark Press (E.), p. 101 ; Powell 
Duffryn Steam Ooal Oo. v. 
Edwards (E.), p. 90. 

Gourlay Bros. v. Ferrier (S.), 
p. 150 ; Boase Spinning Cow v, 
MacAvan (S.), p. 127. 
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Weekly Payment— co»<tnM«rf. 

Jieview of— 
Nominal award, .... 

Wliarf— 

Per ie not a factory, . 

Without mechanical power, 
Implies contiguity to water, 
Floating, 

Widow- 
Letters of administration not 

requisite, 
Wholly dependent excludes 

father partly dependent, 
Wholly dependent though money 

coming through death of 

workman, 

Winch on Ship. See Ship. 

Work- 

Any other — 
Testing machinery, . 



IstSched. (12),p. 187, Gourlay Bros. v. Ferrier (S.), 

p. 160. . 



Sect 7 (2). p. 176, 

Sect. 7 (4), p. 176, 
Sect. 7 (2), p. 176, 
Sect. 7 (2), p. 176, 



Hall V. Snowden Hibbard k Co. 

(No. 2), (E.),p. 18. 
Stndne v. Sloan k Co. (S.), p. 114. 
Haddock v, Humphrey (E.), p. 50. 
Ellis V. Cory (E.), p. 182. 



Ist Sched. (4), p. 185, Clatworthy v. Green (K), p. 56. 

1st Sched. 1 (a), (i), Fagan v. Murdoch, p. 39. 

p. 182, 

Ist Sched. 1 (a), (i). Price v, Penrikyber Colliery Co. 

p. 182, (E.), p. 136. 



Sect. 7 (2), p. 178, . 



Repairing road with steam roller, Sect. 7 (2), p. 178, 



Need not be ejusdem generu with 
works already mentioned in, 

Workman- 
Slater employed by owner to 

repair roof not included, 
Casual labourer included, . 

Platers in shipbuilding yard 
working in squad, paid by 
piece and employing labourers 
included, 

Quarrier paying labourers and 
paid by tons quarried,included, 

Person supplying labour and 
tools for building, not included. 

Doing act in employer's interest, 

Killed on way to work, 



Employment of undertaker not 
of workman relevant, 

Refusal of w<nrk at preWouB 
wages, 



Sect. 7 (2), p. 178, . 
See Casual Work. 



Purves V. Sterne (S. ), p. 78 ; Reid 

V. Fleming (S.), p. 125. 
Middlemiss v. Berwick County 

Council (S.), p. 49. 
Cosgrave v, Partington (E.), p. 96. 



Sect. 7 (2), p. 180, . Macgregor v. Dansken (S.), p. 6. 



Sect 7 (2), p. 180, 
Sect 7 (2), p. 180, 



Small V. M'Cormick (S.), p. 27 ; 
Bartlett v. Tutton (E.), p. 134. 
M'Cready v. Dunlop (8.), p. 80. 



Sect 7 (2), p. 180, . 

Sect. 7 (2), p. 180, . 

Sect 1 (1), p. 180, . 
Sect. 1 (1), p. 180, 

Sect 7 (2), p. 179. . 



1st Sched. (2), p. 185 ; 
(12), p. 187, 



Evans v. Penwiltt Dinas Silica 

Brick Co. (E.), p. 137. 
Simmons v. Faulds (K.), p. 112. 

Rees V. Thomas (E.), p. 17. 
Holness v. Mackay (E.), p. 20 ; 

Holmes v. Great Northern 

Railway (E.), p. 79. 
Mason v. Dean (E.), p. 57 ; 

Monaghan v. United Collieries 

(S.), p. 104. 
EUis V, Knott (E.), pi 75 ; 

Powell Duffryn Steam Coal Co. 

V, Edwards (E.), p. 90 ; Great 

North of Scotland Railway r. 

Eraser (S.), p. 123. 



244 



INDEX, 



Workmen's Ck>mp6]i8ation Act— 

Proceedings under moat be by Sect 1 (8), p. 168, 
arbitration. 

Workmen's Oompensation Act, P. 193. 
1900, 

Workman's Ck>mpen8ation Bnles, Rnie i, . 
1898, 



»♦ » 




Rule 64, . 


• 
• 


1 

« 


»' l» 


»» 


Rule 19, . 


• 


• 


'» >f 


»» 


Rule 23, . 


• 


• 


»» »» 


»» 


Rule 17, . 


• 


• 


l» ♦» 


»> 


Role 50, . 


• 


• 


Writing- 










Anthorising person to 


appear, . 


2nd Sched. 
p. 191. 


(14) 


(e). 


Wrong-doer— 










Notice of accident to 


employer 


Sect. 2 (1), p. 


169, 


• 


does not bar action 


against. 









Cochrane v. Traill (No. 1), (S.), 
p. 70. 



Mountain v. Parr (£.). p. 12. 

Mountain v. Parr (E.), p. 12. 
Mountain v. Parr (E.), p. 12. 
Appleby v. Horseley Co. (No. 2), 

(E.), p. 29. 
Appleby v. Horseley Co. (No. 2), 

(B.), p. 29. 
Silvester v, Cude (E.), p. 32. 
Osbom v. Vickers (E.), p. 74. 



Perry v. Clements (E.), p. 119. 




\\i 



LORIMER AND CHALMERS, PRINTERS, EDINBURGH. 



N 



